IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION
	____
Plaintiff[s],
	))))))))))))
	No. _________

	v.

	
	

	____,
Defendant[s]. 
	
	

	JURY INSTRUCTIONS



	Ladies and gentlemen of the jury, we have now come to the point in the case when it is my duty to instruct you in the law that applies here.  You must follow the law as I provide it to you.
When I have finished and after closing arguments, you will go to the jury room and begin your discussions—what we call your deliberations.
I will start by explaining your duties and the general rules that apply in every civil case.
Then I will explain some rules that you must use in evaluating particular testimony and evidence in this case.
Then I will explain the various elements, or parts, that the plaintiff must prove for [his/her] claim before moving to the possible damages that may be awarded.
And last, I will explain the rules that you must follow during your deliberations in the jury room.
Please listen carefully to everything I say.














	As jurors it is your exclusive duty to decide all questions of fact submitted to you and for that purpose to determine the effect and value of the evidence.
You must not be influenced by any personal likes or dislikes, prejudice or sympathy.  You must decide the case solely on the evidence before you and according to the law given to you.
	All of the instructions are equally important.  The order in which these instructions are given has no significance.  You must follow all of the instructions and not single out some and ignore others.
	Also you should not assume from anything I may have said or done that I have an opinion concerning any of the issues before you in this case.  Except for my instructions to you, you should disregard anything I may have said in arriving at your own decision concerning the facts.
Some of you have taken notes during the trial.  Once you retire to the jury room you may refer to your notes, but only to refresh your own memory of the witnesses’ testimony.  You are free to discuss the testimony of the witnesses with your fellow jurors, but each of you must rely on your own individual memory as to what a witness did or did not say.  
	In discussing the testimony, you may not read your notes to your fellow jurors or otherwise tell them what you have written.  You should never use your notes to persuade or influence other jurors.  Your notes are not evidence.  Your notes should carry no more weight than the unrecorded recollection of another juror.  
	If you cannot recall a particular piece of evidence, you should not be overly influenced by the fact that someone else on the jury appears to have a note regarding that evidence.  Remember, it is your recollection and the collective recollection of all of you upon which you should rely in deciding the facts in this case.
	During your deliberations, you must not communicate with or provide any information to anyone by any means about this case.  You may not use any electronic device or media, such as a telephone, cell phone or smart phone, or computer, the Internet, any Internet service, or any text or instant messaging service, any Internet chat room, blog, or website, to communicate to anyone any information about this case or to conduct any research about this case until I accept your verdict.  In other words, you cannot talk to anyone on the phone, correspond with anyone, or electronically communicate with anyone about this case.  You can only discuss the case in the jury room with your fellow jurors during deliberations when all jurors are present.  I expect you will inform me if you become aware of another juror’s violation of these instructions.
You may not use these electronic means to investigate or communicate about the case because it is important that you decide this case based solely on the evidence presented in this courtroom.  Information on the Internet or available through social media might be wrong, incomplete, or inaccurate.  You are only permitted to discuss the case with your fellow jurors during deliberations because they have seen and heard the same evidence you have.  In our judicial system, it is important that you are not influenced by anything or anyone outside of this courtroom.  Otherwise, your decision may be based on information known only by you and not your fellow jurors or the parties in the case.  This would unfairly and adversely impact the judicial process.  A juror who violates these instructions jeopardizes the fairness of these proceedings, and a mistrial could result, which would require the entire trial to start over.
	It is important that you decide this case based solely on the evidence presented in this courtroom.


I. GENERAL INSTRUCTIONS
Nature of the Claim

This is a lawsuit brought  ______.

















Burden of Proof and Consideration of the Evidence

	I will now instruct you with regard to where the law places the burden of making out and supporting the facts necessary to prove the theories in the case.
	When, as in this case, the Defendants deny the material allegations of the Plaintiff’s claim, the law places upon the Plaintiff the burden of supporting and making out every essential element of [his/her] claim by the greater weight or preponderance of the evidence.
	The term “preponderance of the evidence” means that amount of evidence that causes you to conclude that an allegation is probably true.  To prove an allegation by a preponderance of the evidence, a party must convince you that the allegation is more likely true than not true.
	If the evidence on a particular issue is equally balanced, that issue has not been proven by a preponderance of the evidence and the party having the burden of proving that issue has failed.
	You must consider all the evidence on each issue.


Evidence

	You are to decide this case only from the evidence which was presented at this trial.  The evidence consists of:
1. The sworn testimony of the witnesses who have testified, both in person and by deposition;
1. The exhibits that were received and marked as evidence; 
1. Any facts to which all the lawyers have agreed or stipulated; and
1. Any other matters that I have instructed you to consider as evidence.

D&B 71.08/T.P.I. – Civil 2.01 (15th Ed.).


Direct and Circumstantial Evidence 

	There are two kinds of evidence:  direct and circumstantial.  Direct evidence is direct proof of a fact, such as testimony of a witness about what the witness personally observed. 
	Circumstantial evidence is indirect evidence that gives you clues about what happened.  Circumstantial evidence is proof of a fact, or a group of facts, that causes you to conclude that another fact exists.  It is for you to decide whether a fact has been proved by circumstantial evidence.  If you base your decision upon circumstantial evidence, you must be convinced that the conclusion you reach is more probable than any other explanation.
	For example, if a witness testified that the witness saw it raining outside, that would be direct evidence that it was raining.  If a witness testified that the witness saw someone enter a room wearing a raincoat covered with drops of water and carrying a wet umbrella, that would be circumstantial evidence from which you could conclude that it was raining.
	You are to consider both direct and circumstantial evidence.  The law permits you to give equal weight to both, but it is for you to decide how much weight to give to any evidence.
	In making your decision, you must consider all the evidence in light of reason, experience and common sense.
D&B 72.02/ T.P.I.-Civil 2.02 (15th Ed.)


Statements of Counsel – Evidence Stricken Out –Insinuations of Questions

	In reaching your verdict you may consider only the evidence that was admitted.  Remember that any questions, objections, statements or arguments made by the attorneys during the trial are not evidence.  If the attorneys have stipulated or agreed to any fact, however, you will regard that fact as having been proved.
	Testimony that you have been instructed to disregard is not evidence and must not be considered.  If evidence has been received only for a limited purpose, you must follow the limiting instructions I have given you.  You are to decide the case solely on the evidence received at trial. 
T.P.I. – Civil 15.03 (15th Ed.)


Ordinary Observations and Experiences

	Although you must only consider the evidence in this case in reaching your verdict, you are not required to set aside your common knowledge.  You are permitted to weigh the evidence in the light of your common sense, observations and experience.
T.P.I. – Civil 15.04 (15th Ed.)


Weighing Conflicting Testimony

	Although you must consider all of the evidence, you are not required to accept all of the evidence as true or accurate.
	You should not decide an issue by the simple process of counting the number of witnesses who have testified on each side.  You must consider all the evidence in the case.  You may decide that the testimony of fewer witnesses on one side is more convincing than the testimony of more witnesses on the other side.
T.P.I. – Civil 2.03 (15th Ed.)


Expert Testimony – Determination of Weight

	Usually witnesses are not permitted to testify as to opinions or conclusions.  However, a witness who has scientific, technical, or other specialized knowledge, skill, experience, training, or education may be permitted to give testimony in the form of an opinion.  Those witnesses are often referred to as “expert witnesses.”
	You should determine the weight that should be given to each expert’s opinion and resolve conflicts in the testimony of different expert witnesses.  You should consider:
	1.	The education, qualifications, and experience of the witnesses; and
	2.	The credibility of the witnesses; and
	3.	The facts relied upon by the witnesses to support the opinion; and
	4.	The reasoning used by witnesses to arrive at the opinion.
	You should consider each expert opinion and give it the weight, if any, that you think it deserves.  You are not required to accept the opinion of any expert.
D& B 72.08; T.P.I. – Civil 2.30 (15th Ed.)  


Hypothetical Question 
TPI 2.31 


An expert witness was asked to assume that certain facts were true and to give an opinion based upon that assumption. This is called a hypothetical question. You must determine if any fact assumed by the witness has not been established by the evidence and the effect of that omission, if any, upon the value of the opinion.


Stipulated Facts 

Before the trial of this case, the parties agreed to the truth of certain facts in this action. As a result of this agreement, the Plaintiff[s] and the Defendant[s] entered into certain stipulations in which they agreed that the stipulated facts could be taken as true without either party presenting further proof on the matter. This procedure is often followed to save time in establishing facts which are undisputed. 
A. [Insert Stipulated Facts] 
D& B 72.08; T.P.I. – Civil 2.30 (15th Ed.)


Credibility of Witnesses

In deciding what the facts are, you must consider all the evidence.  In doing this, you must decide which testimony to believe and which testimony not to believe.  You may disbelieve all or any part of any witness’s testimony.  In making that decision, you may take into account a number of factors including the following:
(1)	Was the witness able to see, or hear, or know the things about which that witness testified?
(2)	How well was the witness able to recall and describe those things? 
(3)	What was the witness’s manner while testifying?
(4)	Did the witness have an interest in the outcome of this case or any bias or prejudice concerning any party or any matter involved in the case?
(5)	How reasonable was the witness’s testimony considered in light of all the evidence in the case?
(6)	Was the witness’s testimony contradicted by what that witness had said or done at another time, including in his or her deposition, or by the testimony of other witnesses, or by other evidence?
In deciding whether or not to believe a witness, keep in mind that people sometimes forget things.  You need to consider therefore whether a contradiction is an innocent lapse of memory or an intentional falsehood, and that may depend on whether it has to do with an important fact or with only a small detail.
You are not required to accept testimony, even though the testimony is uncontradicted and the witness is not impeached.  You may decide, because of the witness’s appearance, bearing and demeanor, or because of the inherent improbability of the testimony of the witness, or for other reasons sufficient to you, that such testimony is not worthy of belief.
In addition, the weight of the evidence is not necessarily determined by the number of witnesses testifying as to the existence or nonexistence of any fact.  You may find that the testimony of a smaller number of witnesses as to any fact is more credible than the testimony of a larger number of witnesses to the contrary.
These are some of the factors you may consider in deciding whether to believe testimony.

D&B 73.01/ 3  O'Malley,  Grenig  and  Lee,  Federal  Jury  Practice  and  Instructions,  §105.01 (5th ed.); T.P.I. – Civil 2.20 (15th Ed.)

Discrepancies in Testimony

	There may be discrepancies or differences within a witness’s testimony or between the testimonies of different witnesses.  This does not necessarily mean that a witness should be disbelieved.  Sometimes when two people observe an event they will see and hear it differently.  Sometimes a witness may have an innocent lapse of memory.  Witnesses may testify honestly but simply may be wrong about what they thought they saw or remembered.  You should consider whether a discrepancy relates to an important fact or only to an unimportant detail.
T.P.I. – Civil 2.21 (15th Ed.)



Impeachment of Witnesses

A witness may be discredited or impeached by contradictory evidence or by evidence that at some other time the witness has said or done something, or has failed to say or do something that is inconsistent with the witness’s present testimony.
If you believe any witness has been impeached and thus discredited, you may give the testimony of that witness such credibility, if any, you think it deserves.
If a witness is shown knowingly to have testified falsely under oath about any material matter, you have a right to distrust the witness’s other testimony and you may reject all the testimony of that witness or give it such credibility as you may think it deserves.
An act or omission is “knowingly” done, if voluntarily and intentionally, and not because of mistake or accident or other innocent reason.



D&B 73.01/ 3 O’Malley, Grenig & Lee, Federal Jury Practice and Instructions, Jury Instructions § 105.04 (5th ed.).

Absence of Witness or Evidence
TPI 2.04

	The jury should not speculate as to what an uncalled witness would have testified to had he or she been called. 


II.  GENERAL INSTRUCTIONS ON THE APPLICABLE LAW

	Turning now to the legal theories in the case, it is my duty to tell you what the law is.  If any lawyer has told you that the law is different from what I tell you it is, you must, of course, take the law as I give it to you.  That is my duty.  However, it is your duty, and yours alone, to determine what the facts are and after you have determined what the facts are, to apply those facts to the law as I give it to you, free from any bias, prejudice or sympathy, either one way or the other.
[Insert statement summarizing Plaintiff’s claim[s]—see other instructions for examples.] I will now tell you the elements of [this claim/these claims].


III.  DAMAGES

	If you find in favor of Plaintiff on [his/her] claim, you will then turn to the question of damages.  It is my duty to instruct you as to the proper measure of damages to be applied in that circumstance.  But, if you find for Defendant[s], you will not be concerned with the question of damages on the Verdict Form.  

	The fact that I instruct you as to the proper measure of damages should not be considered as an indication of any view of mine as to which party is entitled to your verdict in this case.  Instructions as to the measure of damages are given for your guidance in the event you should find in favor of Plaintiff[s] from a preponderance of the evidence in the case, in keeping with the other instructions I have given you.


IV.  VERDICT FORM
	Finally, ladies and gentlemen, we come to the point where we will discuss the form of your verdict and the process of your deliberations.  You will be taking with you to the jury room a verdict form where you record your decisions.  The verdict form reads as follows:

	[Read Verdict Form]

	Your attitude and conduct at the beginning of your deliberations are very important.  It is rarely productive for any juror to immediately announce a determination to hold firm for a certain verdict before any deliberations or discussions take place.  Taking that position might make it difficult for you to consider the opinions of your fellow jurors or change your mind, even if you later decide that you might be wrong.  Please remember that you are not advocates for one party or another.  You are the judges of the facts in this case.
	You will be selecting a Presiding Juror after you retire to the jury room.  That person will preside over your deliberations and be your spokesperson here in court.  When you have completed your deliberations, your Presiding Juror will fill in and sign the verdict form.  
	Your verdict must represent the considered judgment of each of you.  In order to return a verdict, it is necessary that each of you agree to that verdict.  That is, your verdict must be unanimous.

	It is your duty as jurors to consult with one another and to deliberate with a view to reaching an agreement, if you can do so without giving up your individual judgments.  Each of you must decide the case for yourself, but do so only after an impartial consideration of the evidence with your fellow jurors.  In the course of your deliberations, do not hesitate to re-examine your own views and change your opinion if convinced it is erroneous.  But do not surrender your honest conviction as to the weight or effect of evidence solely because of the opinion of your fellow jurors, or for the mere purpose of returning a verdict.

	We will be sending with you to the jury room all of the exhibits in the case.  You may not have seen all of these previously and they will be there for your review and consideration.  You may take a break before you begin deliberating but do not begin to deliberate and do not discuss the case at any time unless all [eight] of you are present together in the jury room.  Some of you have taken notes.  I remind you that these are for your own individual use only and are to be used by you only to refresh your recollection about the case.  They are not to be shown to others or otherwise used as a basis for your discussion about the case.

	If you should desire to communicate with me at any time, please write down your message or question and pass the note to the Court Security Officer who will bring it to my attention.  I will then respond as promptly as possible after conferring with counsel, either in writing or by having you return to the courtroom so that I can address you.  Please understand that I may only answer questions about the law and I cannot answer questions about the evidence.  I caution you, however, with regard to any message or question you might send, that you should not tell me your numerical division at the time.  In other words, don’t tell me what the jury vote is.

	Any questions about the process?
29

