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Def endant s.

JURY | NSTRUCTI ONS

Ladi es and gentl enen of the jury, we have now cone to the
point in the case when it is ny duty to instruct you in the | aw
that applies to the case and you nust followthe law as | state it

to you.

As jurors it is your exclusive duty to decide all questions
of fact submtted to you and for that purpose to determ ne the
effect and val ue of the evidence. You nust not be influenced by

synpat hy, bias, prejudice or passion.

You are not to single out any particular part of the
i nstructions and ignore the rest, but you are to consider all the
i nstructions as a whole and regard each in the light of all the

ot her s.






Now | et me outline for you the parts of the charge so that
you can follow it nore easily. First, | will outline for you the
contentions and theories of the parties. Second, | wll instruct
you as to the burden of proof and upon which party the | aw pl aces
that burden in the case, and I will give you sonme rules to help
you as you consider the evidence. Third, | will outline for you
the law to apply in determning the |egal issues with respect to
l[tability. Fourth, I will instruct you on the law with respect to
damages. Finally, | will explain to you about the form of your

verdi ct.



Plaintiff's Contentions

_ Roger Mdung, the plaintiff in this action, clains that
Dottie McCung, his wife and nother of their three children, was
carjacked fromthe parking | ot of Delta Square Shopping Center,
5000 Arerican Way, Menphis, Tennessee on Friday, Septenber 7, 1990
and then subsequently raped and nurdered. The plaintiff also
contends that because of the extent of previous crimnal incidents
on or in the imediate vicinity of the Delta Square Shopping
Center parking lot, the carjacking of his wife was foreseeabl e.

M. Mdung further contends that defendants Delta Square and
Sanuel Longiotti are experienced, nulti-state shopping center

devel opers and property managers, and knew or shoul d have known of
the prior crimnal incidents and therefore had a duty to take
reasonabl e precautions to protect custonmers comng to the shopping
center. M. MCung also contends that Delta Square and Sanuel
Longiotti breached their duty to take reasonable steps to protect
their customers by failing to provide any security to protect the

custoners such as Dottie MO ung.

Plaintiff contends that the Delta Square Shopping Center is
in a high crime area and that the level of crimnal incidents
bet ween May 1989 and Septenber 1990 (over 164 crimnal incidents
in 17 nont hs according to Menphis Police Departnent reports) on or

in the imediate vicinity of the Delta Square Shopping Center



parking lot and the foreseeability of harmand the gravity of that
harm pl aced a hi gh burden on the defendants to have adequate

security on the prem ses.

Plaintiff Roger McC ung asserts that defendant Delta Square’s
and Saruel Longiotti’s conduct, acts and om ssions, were the
direct and proxi mate cause and | egal cause of the carjacking,
abduction, rape and nurder of his wife Dottie McC ung and that he

is entitled to recover damages on behal f of Dottie MU ung.

Plaintiff further asserts that defendant Delta Square’s and
Sanmuel Longiotti’s conduct, acts and om ssions, were not only
negligent, that is, below the standard of care, but were w | ful

and reckl ess.



Contentions of Delta Square
and Sanuel Longiotti

Del ta Square and Samuel Longiotti contend that the security
nmeasures inplenented for Delta Square on or before Septenber 7,
1990, including those inplenmented during the construction of the
prem ses, satisfied and nmet any of its duties. Del ta Square and
Sanmuel Longiotti deny that they breached any duty to the
plaintiff. Delta Square and Sanuel Longiotti deny that anything
that they did or did not do caused the plaintiff’s injuries or
damages and further deny that there was an act or oni ssion on
their part which constituted a | egal and proxi mate cause of the
plaintiff’s injuries or damages. Del ta Square and Sanuel
Longiotti contend that the actions of Joseph Harper constituted
the cause in fact and a superseding or intervening cause of
plaintiff’s damages, and that the damages sustained by the
plaintiff, if any, were directly and proxi mately caused by the
acts or om ssions and negligence of the City of Menphis Police
Departnent, Wal-Mart Stores, Inc., Ferrell Tow ng Services, and

St at e Farm Aut onobi | e Mutual 1 nsurance Conpany.

Del ta Square and Samuel Longiotti deny that Dottie MC ung

was abducted fromthe Delta Square parking | ot.

Del ta Square and Samuel Longiotti assert that Joseph Harper

was a classic sociopath who woul d have abducted Dottie MC ung



even in the presence of security guards patrolling the parking |ot
or caneras surveilling the parking |lot. Defendants further
contend that Harper was brought in close proximty to the Delta
Squar e Shoppi ng Center by an incredible chain of events which no
one coul d possibly predict or foresee, and that nothing
exceptional or unusual about the shopping center attracted Joseph

Harper to it.



Burden of Proof
and Consi derati on of Evidence

Now that | have outlined for you the theories of the parties,
Il will instruct you with regard to where the | aw places the burden
of making out and supporting the facts necessary to prove the

theories in the case.

When a defendant denies the material allegations of a
plaintiff's claim the |aw places upon the plaintiff the burden of
supporting and maki ng out his/her claimupon every material issue
in controversy by the greater weight or preponderance of the

evi dence.

Preponderance of the evidence -- neans that anmount of factual
information presented to you in this trial which is sufficient to
cause you to believe that an allegation is probably true. In
order to preponderate, the evidence nust have the greater
convincing effect in the formation of your belief. |If the
evi dence on a particular issue appears to be equally bal anced, the

party having the burden of proving that issue nust fail.

You nust consider all the evidence pertaining to every issue,

regardl ess of who presented it.



You as nenbers of the jury are judges of the facts concerning
the controversy involved in this lawsuit. In order for you to
determ ne what the true facts are, you are called upon to weigh
the testinony of every w tness who has appeared before you, or
whose deposition testinony has been read to you and to give the
testimony of the witnesses the weight, faith, credit and value to

which you think it is entitled.

You will note the manner and deneanor of w tnesses while on
the stand. You must consider whether the wi tness inpressed you as
one who is telling the truth or one who was telling a fal sehood
and whether or not the witness was a frank witness. You should
consi der the reasonabl eness or unreasonabl eness of the testinony
of the witness; the opportunity or |lack of opportunity of the
wi tness for knowi ng the facts about which he or she testifies; the
intelligence or lack of intelligence of the witness; the interest
of the witness in the result of the lawsuit, if any; the
relationship of the witness to any of the parties to the lawsuit,
if any; and whether the witness testified inconsistently while on
the witness stand, or if the witness said or did something or
failed to say or do sonmething at any other tine that is

i nconsistent with what the witness said while testifying.

These are the rules that should guide you, along with your

comon judgnent, your commbn experience and your common



observations gained by you in your various walks in life, in
wei ghing the testinmony of the witnesses who have appeared before

you in this case.

If there is a conflict in the testinony of the w tnesses, it
is your duty to reconcile that conflict if you can, because the
| aw presunes that every witness has attenpted to and has testified
to the truth. But if there is a conflict in the testinony of the
W t nesses which you are not able to reconcile, in accordance with
these instructions, then it is with you absolutely to determ ne
whi ch wit nesses you believe have testified to the truth and which

W tnesses you believe have testified to a fal sehood.

| mmat erial discrepancies do not affect a witness's testinony,

but material discrepancies do.

The greater weight or preponderance of the evidence in a case
is not determ ned by the nunber of w tnesses testifying to a
particular fact or a particular state of facts. Rather, it
depends on the weight, credit and value of the total evidence on
either side of the issue, and of this you jurors are the exclusive

j udges.

If in your deliberations you conme to a point where the

evi dence is evenly bal anced and you are unable to determ ne which



way the scales should turn on a particular issue, then the jury
nmust find agai nst that party upon whomthe burden of proof has

been cast in accordance with these instructions.

There are two kinds of evidence -- direct and circunstanti al .
Direct evidence is testinony by a witness about what that w tness
personal |y saw or heard or did. Circunstantial evidence is
indirect evidence, that is, it is proof of one or nore facts from

whi ch one can find another fact.

You may consider both direct and circunstantial evidence in
deciding this case. The |law permts you to give equal weight to
both, but it is for you to decide how nuch weight to give to any

evi dence.



You nmust not consider as evidence any statenents of counse
made during the trial. 1If, however, counsel for the parties have
stipulated to any fact, or any fact has been admtted by counsel,

you will regard that fact as being conclusively established.

As to any questions to which an objection was sustained, you
must not specul ate as to what the answer m ght have been or as to
the reason for the objection, and you nmust assume that the answer

woul d be of no value to you in your deliberations.

You nust not consider for any purpose any offer of evidence
that was rejected, or any evidence that was stricken out by the
court. Such matter is to be treated as though you had never known

it.

You rust never speculate to be true any insinuation suggested
by a question asked a witness. A question is not evidence. It

may be considered only as it supplies neaning to the answer.



Expert Wtness - Generally (76-9)

You have heard testinmony from Paul Leyton, M chael
Brookshire, Lawence Wayne Tal |l ey, Lloyd Phel ps, and Chris MGoey.
An expert is allowed to express his or her opinion on those
matt ers about which the expert has special know edge, training, or
experience. Expert testinony is presented to you on the theory
t hat someone who is experienced or know edgeable in the field can
assi st you in understanding the evidence or in reaching an

i ndependent deci si on on the facts.

I n wei ghing each expert's testinony, you may consider the
expert's qualifications, the expert’s opinions, the expert’s
reasons for testifying, as well as all of the other considerations
that ordinarily apply when you are decidi ng whether or not to
believe a witness' testinony. You may give expert testinony
what ever weight, if any, you find it deserves in light of all the
evidence in this case. You should not, however, accept a wtness
testinmony nerely because he is an expert. Nor should you
substitute it for your own reason, judgnent, and commobn sense.

The determ nation of the facts in this case rests solely with you.



Law Enforcenent Wtnesses (7-17)

You have heard the testinony of |aw enforcenent officials.
The fact that a witness may be enployed by the city or state
government as a | aw enforcenent official does not nean that his or
her testinony is necessarily deserving of nore or |ess
consideration or greater or |esser weight than that of an ordinary
Wi tness. You as jurors have the duty of determ ning the
believability of the testinony of all w tnesses and giving a
W tness's testinony such weight as you believe it deserves under
all of the circunstances you have observed, and this includes the
testimony of police witnesses. Such testinony is to be judged by

t he sane standards as any ot her testinony.

It is your decision, after reviewing all the evidence,
whet her to accept the testinony of the | aw enforcenent w tness and
to give to that testinony whatever weight, if any, you find it

deserves.



Deposition Testinony (74-14)

Sone of the testinony before you is in the formof deposition
answers whi ch have been received in evidence or played in open
court through a video deposition. A deposition is sinply a
procedure where the attorneys for one side may question a w tness
or an adversary party under oath before a court stenographer prior
totrial and the testinony is preserved in witing and/or
videotape. This is part of the pretrial discovery, and each side
is entitled to take depositions. You may consider the testinony
of a witness given at a deposition according to the sane standards
you woul d use to evaluate the testinony of a witness given at

trial.



Sti pul ated Facts

The parties have stipulated that certain matters of fact are
true. They are bound by this agreenent and in your consideration

of the evidence you are to treat these facts as proven.

The foll ow ng facts have been stipulated by the parties:

1. On Friday, Septenber 7, 1990, Ms. MC ung nade two
purchases from Wal -Mart, the anchor tenant at the Delta
Squar e Shopping Center, one at 11:57 a.m and one at
12:16 p. m

2. On Sat urday, Septenber 8, 1990, Ms. McCung’ s body was

di scovered in rural Crittenden County, Arkansas.



Adm tted Facts

The parties in this litigation have admtted that certain
matters of fact are true. They are bound by these adm ssions and
in your consideration of the evidence you are to treat these facts

as proven.

The foll ow ng facts have been admtted by the parties:

1. On Friday, Septenber 7, 1990, between the hours of 11:30
a.m and 1:00 p.m, the decedent Ms. Dorothy Md ung
was abducted and subsequently raped and nurdered by
Joseph Al exander Harper, Il ("Harper”).

2. Har per was subsequently arrested, charged and convicted
for the kidnapping, aggravated rape and nurder of Ms.
Dottie McClung. Subsequent to sentencing to prison,

Har per comm tted suicide while in custody.

3. | medi ately before Septenber 7, 1990, Harper lived in
Chat t anooga, Hami |l ton County, Tennessee. On Wdnesday,
Septenber 5, 1990, Harper abducted at gunpoint a Rabb
i n Chattanooga and stole his autonobile, a 1987 Vol vo.
Earlier on Septenber 5, 1990, Harper had robbed anot her
i ndi vi dual of approximately $2,400.00. Harper drove the
stolen 1987 Vol vo to his house, where his brother heard

sounds comng fromthe trunk of the Volvo. Harper’s



brother later reported this incident to his father, who
notified the Chattanooga Police Departnent of the auto
t heft and ki dnappi ng. Harper subsequently rel eased the
Rabbi fromthe trunk of the Vol vo.

At approximately 9:20 p.m on Wednesday, Septenber 5,
1990, the Chattanooga Police Departnent reported to the
National Crine Information Center (“NCIC') that the 1987
Vol vo was stolen. The report included the car’s
Tennessee |icense plate nunber, col or, nmake, nodel,
year, and vehicle identification nunber (“VIN'). At
approximately 10:35 p.m on Septenber 5, 1990, the
Chatt anooga Police Departnent transmtted a “BOLO (“be
on the | ookout”) teletype bulletin to the southeastern
states plus Ceveland, GChio and Vol usia County, Florida,
alerting | aw enforcenment agenci es that Joseph Al exander
Har per was wanted for kidnapping, two counts of arned
robbery, and stolen vehicle. The “BOLO described

Har per and included his date of birth (he was sixteen
years old) and description. The “BOLO al so descri bed
the 1987 Volvo and indicated that Harper was arned with
a .38 caliber revol ver.

At approximately 3:00 a.m on Septenber 6, 1990, the
Juveni |l e Court Judge in Chattanooga, Tennessee, issued

warrants for Harper for kidnapping and two counts of



arnmed robbery and for auto theft. This information was
entered into the NCIC system

At some point between Wdnesday, Septenber 5, 1990 and
Friday, Septenber 7, 1990, Harper drove the stolen 1987
Vol vo to Menphis. At sone point prior to arriving in
Menphi s, Harper replaced the Tennessee |icense tag on
the 1987 Volvo with a CGeorgia |icense plate.

On Friday norning, Septenber 7, 1990, at approxi mately
9:30 a.m Harper was involved in an autonobile accident
in Menphis, Tennessee, at the intersection of Lamar and
Ai rways boul evard while driving the stolen 1987 Vol vo.
Ronnie W Weddle, an officer assigned to the Menphis
Police Departnent Traffic D vision, was dispatched to
the scene of the accident at approximately 9:40 a.m and
arrived at the scene at approximately 9:57 a.m Oficer
Weddl e has been a Menphis police officer since 1974.
While at the scene of the accident, Wddle investigated
t he circunmstances surrounding the accident. Incident to
the investigation of the accident, Wddle | earned that
Har per was si xteen years of age, that his date of birth
was August 9, 1974, and he had a Tennessee Driver’s

Li cense. Harper gave Oficer Wddle an Atlanta, Ceorgia
address as his address and stated that the owner of the
1987 Vol vo in which he was driving was Kenneth Har per,

his father, with a Chattanooga, Tennessee address.



10.

11.

Oficer Wddle also obtained the vehicle identification
nunber of the 1987 Vol vo.

Wtnesses at the scene of the accident, including the
parents of the driver of the other vehicle invol ved,

i nfornmed Weddl e that Harper was acting “suspicious” and
that he was “lying” about his circunmstances, that there
were too many “inconsistencies” in his story, too many
addresses and nanes, including the statenment by Harper
that he was the son of a Rabbi. Because of Harper’s
age, conflicting statenents, and conflicting information
about his insurance, these wi tnesses asked Wddle to run
a check to see if the Volvo driven by Harper was stol en.
When Weddl e realized that he did not have any juvenile
traffic tickets, Weddle’'s supervisor Sgt. N C. Hopper of
t he Menphis Police Departnent was di spatched to the
scene. Sgt. Hopper arrived on the scene to deliver the
juvenile traffic tickets to Wddl e.

A witness at the scene of the accident al so expressed

t he suspi ci ousness of Harper to Sgt. Hopper and asked
Sgt. Hopper to check the car to see if it was stolen.
Sgt. Hopper advised Weddle “to run the car through NC C
and left the scene.

The Menphis Police Departnent has a sophisticated
conmmuni cations bureau with extrenely nodern equi pment

enabling officers to access the NCIC systemto check (a)



12.

driver’s license information (a “DLC’ request), (b)
vehicle registration (a “REG request or a “VIN
request), (c) information with regard to stolen articles
(a “QA” request), (d) information with regard to stolen
firearns, and (e) information as to whether autonobile
license plates are stolen (a “QV’' request). The Menphis
Pol i ce Departnment has established a separate radio
transm ssion frequency designated “Station B’ for
officers to make inquiries and request information from
vari ous data banks and conputer networks including the
NClI C system

Not wi t hst andi ng the suspi ci ous circunstances surroundi ng
Harper and his conflicted statenents, despite the fact
that Harper was a juvenile over three hundred mles from
Chat t anooga and approxi mately four hundred mles from
Atlanta in an expensive | ate nodel autonobile, and
despite the explicit requests by witnesses at the scene
and Sgt. Hopper to “check to see if the car was stolen”
Weddl e negligently or willfully and/or with gross
negl i gence and reckl ess disregard failed to request
information fromthe Menphis Conmuni cati ons

Center/Di spatcher with regard to (a) registration of the
1987 Volvo (a “REG’'), (b) the vehicle identification
nunber (a "VIN'), (c) Harper’'s driver’s license (a

“DLC"), or (d) Harper hinmself (a “Q W request) which



woul d have determ ned whether there were any warrants
outstanding with respect to Harper. O ficer Wddle
nerely requested a “QV.” on the Georgia license tag. A
“QV.” inquiry will reveal only whether that particul ar
license plate has been report stolen. A “QYV. and REG
will supply information regarding the vehicle to which
the Iicense plate was issued, including the nanme and
address of the owner and description of the vehicle
(make, nodel, color, year). Any other request, other
than a “QV.”, would have supplied information to

O ficer Wddl e revealing that the vehicle being driven
by Harper was stolen and did not match the information
suppl ed by Harper, and that Harper was wanted by
Chattanooga authorities. Weddle nerely issued a
juvenile citation to Harper for failure to yield right-

of -way and | et him go.



Fromtinme to tinme in these proceedings, the Court has been
asked to strike or disregard certain testinony of wtnesses.
Where | have sustained a notion to strike | have, at that point in
t he proceedings, indicated that you should disregard that
testimony. O course, if you have any notes regardi ng testinony
t hat was subsequently ordered to be struck, you should clearly
mar k through those notes and not refer to themin any way in your

del i ber ati ons.

As | have indicated on every occasion where | sustained a
nmotion to strike, just as on every occasion which | sustained an
objection to a question, you should disregard the answer given and
t he question that was propounded; it should be as though that

guestion and that answer had never been heard by you.



Turning nowto the legal theories in the case, it is ny duty
totell you what the lawis. |If a lawer or party or wtness has
told you that the lawis different fromwhat | tell you it is, you
must, of course, take the lawas | give it to you. That is ny
duty, but it is your duty, and yours alone, to determ ne what the
facts are and after you have determ ned what the facts are, to
apply those facts tothe lawas | give it to you, free from any

bi as, prejudice or synpathy, either one way or the other.

There is one legal theory of recovery in this case, that is
negli gence, sonetines nore specifically referred to as prem ses

liability negligence theory.



Negl i gence

In this case, the plaintiff alleges that the defendants,
Delta Square G P., Inc. (Delta Square) and Samuel Longiotti, were
negligent in failing to provide reasonabl e and adequate security
neasures for the Delta Square Shopping Center’s parking | ot and
that this negligence was the cause in fact and the proxi mate cause

of Dottie McClung s death.



Neqgl i gence - Defined (3.05)

Negligence is the failure to use ordinary or reasonabl e care.
It is either doing sonmething that a reasonably careful person
woul d not do, or the failure to do sonething that a reasonably

careful person would do, under the sanme circunstances.

A person may assune that every other person will use
reasonabl e care, unless a reasonably careful person has cause for

t hi nki ng ot herw se.



El enent s

In order to establish a claimof negligence, the plaintiff

must prove the follow ng el enents:

1. That the defendant you are considering owed Dottie
McClung a duty of care;

2. That the defendant you are considering breached that
duty through conduct falling below the applicable
standard of care,;

3. That an injury was suffered by Dottie MC ung;

4. That the injury would not have occurred but for the
breach of duty of the defendant you are considering; and

5. That the breach of duty of the defendant you are
considering was the proxi mate cause of Dottie MO ung s

injuries.



The first elenment that the plaintiff nmust prove by a
preponderance of the evidence in a negligence claimis that the

def endant you are considering owed Dottie McClung a duty of care.

A duty is a legal obligation owed by one person to another —
in this case, defendant owed to plaintiff — to conformto the
standard of care of a reasonable person for protection against

unr easonabl e ri sks of harm



A business ordinarily has no duty to protect custoners from
the crimnal acts of third parties which occur on its prem ses.
The business is not to be regarded as the insurer of the safety of
its custoners, and it has no absolute duty to inplenent security
nmeasures for the protection of its custoners. However, a duty to
t ake reasonabl e steps to protect customers arises if the business
knows, or has reason to know, either from what has been or should
have been observed or from past experience, that crimnal acts
against its custoners on its prem ses are reasonably foreseeabl e,

either generally or at sone particular tine.

The duty to take reasonable steps to protect custoners arises
if the store owner or prem ses owner knows or has reason to know,
either fromwhat was or should have been observed or from past
crimnal activity, that crines against its customers on its
prem ses are reasonably foreseeable, either at sone particul ar

time or in general.

Thus, in order to establish a duty of care, the plaintiff
need only show that the defendant you are considering knew or had
reason to know that crimnal acts agai nst custoners were

reasonabl y foreseeabl e.



In determ ning whether crimnal incidents |like the crim nal
activity that resulted in Dottie McCung’'s death were reasonably
foreseeabl e, you are to consider the prior incidents that occurred
on the premses and in the imrediate vicinity of the Delta Square
Shopping Center. Furthernore, you are to consider all prior
crimnal activity. It is not necessary that prior crinmes be

identical to the ones that caused Dottie MO ung s death.



(72.08)
Noti ce, Knowl edge — Duty of Ilnaguiry (P-9)

The neans of know edge are ordinarily the equivalent in | aw
to knowl edge. So, if it appear fromthe evidence in the case that
a person had information which would | ead a reasonably prudent
person to make inquiry through which he would surely |earn certain
facts, then this person may be found to have had actual know edge
of those facts, the sanme as if he nade such inquiry and had

actually | earned such facts.

That is to say, the lawwi |l charge a person with notice and
know edge of whatever he woul d have | earned, upon maki ng such
inquiry as it would have been reasonable to expect himto nmake

under the circunstances.

Knowl edge or notice may al so be established by circunstanti al
evidence. |If it appears that a certain condition has existed for
a substantial period of time, and that the defendant had regul ar
opportunities to observe the condition, then you nay draw the

i nference that he had know edge of the condition.



| nput ed Know edge ( P-10)

Under the inputed know edge rul e, the know edge of an
enpl oyee is inputed to his enployer and the know edge of an agent

is inmputed to the principal.



(80.05)
O dinary Care (P-9)

Ordinary care is not an absolute term but a relative one.
That is to say, in deciding whether ordinary care was exercised in
a given case, the conduct in question nust be viewed in the |ight
of all the surrounding circunmstances, as shown by the evidence in

this case.



(80. 06)
Quantum of Care (P-9)

Because the anount of care exercised by a reasonably prudent
person varies in proportion to the danger known to be involved in
what is being done, it follows that the anpunt of caution
required, in the use of ordinary care, will vary with the nature
of what is being done, and all the surrounding circunstances shown
by the evidence in the case. To put it another way, any increase

in foreseeabl e danger requires increased care.



The second elenent that the plaintiff nust prove by a
pr eponderance of the evidence to establish a claimof negligence
agai nst the defendants is that the defendant you are considering
breached a duty of care owed to Dottie MO ung through conduct

falling bel ow the applicable standard of care.

I n determ ni ng whet her the defendant you are consi dering
breached the duty of care owed to Dottie McClung, it nust be shown
that that defendant failed to provide reasonabl e/ adequate security
measures to protect the Dottie McClung and ot her custoners of the

Del ta Square Shopping Center fromforeseeable harm



(P-1)

In determ ni ng whet her the defendant you are considering took
reasonabl e care under the circunstances, the foreseeablity of the
harm and the seriousness of the potential harm nust be bal anced
agai nst the burden inposed upon the store owner and the prem ses
owner in providing nmeasures to protect the custoners fromt hat
harm  You nust bal ance the foreseeability and gravity of the harm
agai nst the burden placed on the defendant you are considering to
protect against the harm \Were there is a high degree of
foreseeability of harmand the probable harmis great, the burden

pl aced on the defendant will be substantial.



(P-1)

You nust deternmine fromthe totality of the evidence whet her
t he def endant you are considering exercised reasonable care in
protecting Dottie McClung under the circunstances. |If the
def endant you are considering did not exercise reasonable care
under the circunstances, the elenent of breach of duty of care

will be satisfied.



The fourth elenent that the plaintiff nust prove by a
preponderance of the evidence is that the injury to Dottie MC ung
woul d not have occurred but for the breach of duty of the
defendant. The plaintiff rmust show that failure to provide
reasonabl e/ adequat e security on the Delta Square parking | ot by
t he def endant you are considering resulted in the kidnapping, rape

and death of Dottie Md ung.



Pr oxi mat e _Cause

Finally, to establish a claimof negligence, the plaintiff
nmust prove by a preponderance of the evidence that the breach of
duty of the defendant you are considering was the proxi mate cause

of Dottie McClung' s injuries.

To establish proximate cause the plaintiff nust prove the

followi ng el enents by a preponderance of the evidence:

1. The conduct of the defendant you are considering mnust
have been a substantial factor in bringing about the
har m bei ng conpl ai ned of;

2. There is no rule or policy that should relieve the
def endant you are considering fromliability because of
the manner in which the negligence has resulted in the
harm and

3. The harmgiving rise to the action could have reasonably
been foreseen or anticipated by a person of ordinary

intelligence and prudence.



(80. 18)
Proxi mate Cause — Defined (P-9)

An injury or damage is proxi mately caused by an act, or a
failure to act, whenever it appears fromthe evidence in the case
that the act or om ssion played a substantial part in bringing
about or actually causing the injury or danage, and that the
injury or damage was either a direct result or a reasonably

probabl e consequence of the act or om ssion.



(80.19)
More Than One Proxi mate Cause (P-9)

This does not nean that the | aw recogni zes only one proxi mate
cause of an injury or damage, consisting of only one factor or
thing, or the conduct of only one person. On the contrary, many
factors or things, or the conduct of two or nore persons, nay
operate at the sanme time, either independently or together, to
cause injury or damage; and in such a case, each nmay be a

pr oxi mat e cause.



(P-1)
In order to find the defendant you are considering liable for
the death of Dottie McCung, that defendant’s negligence in
failing to take reasonable steps to protect its custoners does not
have to be the only cause, the |last act or the conduct closest to

her death provided that it was a substantial factor in bringing

about her deat h.



| nt erveni ng Act

A superseding, intervening cause can break the chain of
proxi mat e causation and thereby preclude recovery. An intervening
act, which is a normal response created by negligence, is not a
supersedi ng, intervening cause so as to relieve the original
wrongdoer of liability, provided the intervening act could have
been reasonably foreseen and the conduct of the original wongdoer

was a substantial factor in bringing about the harm



Har per’s abduction of Dottie McClung is an intervening act
precl udi ng Defendants’ liability if the abduction could not have
reasonably been foreseen or Defendants’ failure to provide
security measures was not a substantial factor in bringing about

Dottie McCung' s injuries.

Conversely, Harper’s abduction of Dottie McClung is not an
i ntervening act precluding Defendants’ liability if the abduction
coul d have reasonably been foreseen and Defendants’ failure to
provi de security nmeasures was a substantial factor in bringing

about Dottie McClung's injuries.

For a finding of foreseeability, Defendants need not have
foreseen Harper’s actions - they need only have foreseen the

general risk of abduction.

Def endants have the burden of proving by a preponderance of
t he evi dence that Harper’s abduction of Ms. MC ung was an
i ntervening act precluding Defendants’ liability. It is for you

t o deci de whet her Def endant has net that burden.



For eseeability

The foreseeability requirenent is not so strict as to require
t he defendant to foresee the exact manner in which the injury
t akes place, provided it is determ ned that the defendant could
foresee, or through the exercise of reasonable diligence should
have foreseen, the general manner in which the injury or |oss
occurred. The fact that an accident may be freaki sh does not per
se make it unpredictable or unforseen. It is sufficient that harm

in the abstract could reasonably be foreseen.



W Il ful and Want on Conduct (3. 30)

WIIlful or wanton m sconduct is intentional wongful conduct,
done either with know edge that serious injury to another wll
probably result, or with a wanton and reckl ess disregard of the
possible results. It does not require an intent to injure or harm
the plaintiff individually. 1t nay be considered by you in

determ ning the amount of fault you will assign to a party.



J-2

Al t hough there is nore than one defendant in this suit, it
does not follow fromthat fact alone that if one is liable each is
liable. Each defendant is entitled to a fair and separate
consideration of his or its own defense and is not to be
prej udi ced by your decisions concerning the other defendant. The
instructions govern the case of each defendant so far as they are

applicable to it, unless otherw se stat ed.

You wi || decide defendant Delta Square’'s case separately from

t hat of defendant Sanuel Longiotti.



Corporation Not to be Prejudiced

The fact that a corporation is a party nust not prejudice you

in your deliberations or in your verdict.

You may not discrimnate between corporations and natural
i ndividuals. Both are persons in the eyes of the law, and both
are entitled to the sane fair and inpartial consideration and to

justice by the same | egal standards.



Conpar ative Fault (3.50)

In deciding this case you nust determne the fault, if any,

of each of the parties. |If you find nore than one of the parties
at fault, you will then conpare the fault of the parties. To do
this you will need to know the definition of fault.

A party is at fault if you find that the party was negligent
and that the negligence was a | egal cause of the injury or damage

for which a claimis nade.

Faul t has two parts: negligence and | egal cause. Negligence
is the failure to use reasonable care. It is either doing
sonet hing that a reasonably careful person would not do, or the
failure to do sonething that a reasonably careful person would do,
under circunstances simlar to those shown by the evidence. A
person may assune that every other person will use reasonable care
unl ess the circunstances indicate the contrary to a reasonably

careful person

The second part of fault is |legal cause. A legal cause of
any inquiry is a cause which, in natural and continuous sequence,
produces an injury, and w thout which the injury would not have
occurred. A single injury can be caused by the negligent acts or

om ssions of one or nore persons.



If you find that a party was negligent and that the
negli gence was a | egal cause of the injury or damages for which a
cl ai mwas nmade, you have found that party to be at fault. The
plaintiff has the burden to prove the defendant’s fault. [If the
plaintiff fails to do so, you should find no fault on the part of
t he defendant. Likew se, the defendant has the burden to prove
the plaintiff's fault. |[If the defendant fails to do so, you
should find no fault on the part of the plaintiff. |If you find
nore than one person to be at fault, you nust then determ ne the

percentage of fault chargeable to each of them

You nust al so determ ne the total anobunt of damages sustai ned
by any party clai mng damages. You nmust do so w thout reducing
t hose danages by any percentage of fault you may have charged to
that party. | will instruct you on the |aw of damages in a few

m nut es.

If it is nmy responsibility under the law to reduce the anount
of danages you assess agai nst any party by the percentage of
fault, if any, that you assign to that party. A spouse’s claimfor
| oss of services and consortiumis al so reduced by any fault

assigned to the injured spouse.

A party claimng danages will be entitled to damages if that

party’s fault is less than 50% of the total fault in the case. A



party cl ai m ng damages who is over 50% or nore fault, however, is

not entitled to recover any damages what soever.



Conpar ati ve Faul t

Basi s of Conparison (3.51)

You have been instructed that if you find nore than one party

at fault, you nust apportion the fault of each party.

I n maki ng the apportionnment of percentage of fault, you
shoul d keep in mnd that the percentage of fault chargeable to a
party/ person is not to be nmeasured solely by the nunber of
particulars in which a party/person is found to have been at

faul t.

You shoul d wei gh the respective contributions of the
parti es/ persons, considering the conduct of each as a whol e,
determ ne whet her one nmade a | arger contribution than the
other(s), and if so, to what extent it exceeds that of the

ot her (s).



Addi ti onal Factors

For Conparing Fault (3.52)

__ The percentage of fault assigned to any person depends upon
all of the circunstances of the case. The conduct of each person
may meke that person nore or |less at fault, dependi ng upon all of
the circunstances. In order to assist you in nmaking this decision,
you may consider the follow ng factors(s) and you may al so

consi der any other factors that you find to be inportant under the
facts and circunstances. But the determ nation of fault on the
part of any person and the determ nation of the relative

percentages of fault, if any, are matters for you al one to decide.

1. Whose conduct nore directly caused the injury to Dottie
McCl ung;
2. How r easonabl e was the person’s conduct in confronting a

risk, for exanple, did the person know of the risk or
shoul d t he person have known of it;

3. Did the person fail to reasonably use an existing
opportunity to avoid an injury to another;

4. Was there a sudden energency requiring a hasty deci sion;

5. What was the significance of what the person was

attenpting to acconplish by the conduct?



DANVAGES

In this case, if you find for either of the defendants, you
will not be concerned with the question of damages as to that
defendant. But if you find in favor of the plaintiff as to either
defendant, you will of course be concerned with the question of
damages. It is ny duty to instruct you as to the proper neasure

of danages to be applied in such circunstances.



Just because | aminstructing you on how to award damages
does not nean that | have an opi nion on whether or not either
def endant should be held liable. If you do not return a verdict

for plaintiff, you will not consider the issue of danages.

I f you return a verdict for the plaintiff against either
def endant, then you nmust consider the issue of danages. The
damages whi ch you may consi der are conpensatory damages and

puni tive danages.



Conpensat ory Danages

Conpensatory damages are awarded for the actual injuries
suffered by Dottie McC ung because of the negligence of the

def endant you are consi deri ng.

I f you do find in favor of plaintiff, then you should award
plaintiff such sunms as you believe will fairly and justly
conpensate plaintiff for any damages you believe that Dottie

McCl ung sustained as a result of her abduction, rape and nurder.

You shall award actual damages only for those injuries which
you find that plaintiff has proven by a preponderance of the
evi dence. Moreover, you shall award actual damages only for those
injuries which you find plaintiff has proven by a preponderance of
evi dence and are the direct result of the negligent conduct of the

def endant you are consi dering.

In arriving at an award for Dottie McClung' s loss of life,

you may consider the followng itens of conpensatory danage:

1. The physical pain and suffering experienced by Dottie
McC ung and the nmental or enotional pain and suffering experienced
by Dottie McClung between the abduction and her death, including

her angui sh, distress, fear, humliation, grief, shanme, and worry.



2. The loss of consortiumsuffered by the decedent’s
husband, Roger McC ung, and the decedent’s children, Bridget,

Kyl e, and Benjanm n MC ung.

3. Dottie MO ung’'s |oss of earning capacity and | oss of

househol d servi ces.

4. Dottie McCung’' s reasonabl e funeral expenses.

Each of these el enents of damage is separate. You nay not

dupl i cate damages for any el enent by also including that same | oss

or harmin another elenent of damage.



Personal Injury — Pain and Suffering (14.10)

There is no mat hemati cal formula for conputing reasonabl e
conpensation for physical pain and suffering or nmental or
enotional pain and suffering, nor is the opinion of any wi tness

required as to the anount of such conpensati on

I n maki ng an award for such danages, you nust use your best
j udgnment and establish an anpbunt of danmages that is fair and

reasonable in light of the evidence before you.



Wth regard to the el enent of conpensatory danmages which
conpensat es for physical pain and nental anguish, you are
instructed that it is not necessary that evidence of the val ue of
such intangi bl e enotions be introduced by the plaintiff in order
for himto recover for such danages. |In that respect, it is not
val ue you are trying to determ ne, but an anmobunt that will fairly
conpensate plaintiff for the physical pain and nental angui sh that
Dottie McClung suffered between the abduction and her death.

There is no exact standard for fixing the conpensation to be
awar ded for such elenents of damage. Rather, any such award

shoul d be fair and just in light of the evidence presented.



Loss of Consortium (P-3)

In this suit there is a claimfor |oss of consortium by the
plaintiff for hinself and for his 3 children, Bridget, Kyle, and
Benjamin McClung. Consortiumincludes those intangible benefits
to the famly nmenbers their wi fe and not her woul d have conti nued
to provide such as attention, guidance, care, protection,
nurturing, training, conpanionship, cooperation, affection, and
love. |If you determne that either defendant is |liable, you may,
in determ ning damages in this case, award an anount of noney in
conpensation to the decedent’s husband, Roger MC ung, for the
| oss suffered by himand the children, Bridget, Kyle, and Benjamn
McCl ung, for being deprived of the attention, guidance, care,
protection, nurturing, training, conpanionship, cooperation,
affection, and love that his wife and their nother woul d have

provided to them but for her wongful death.



Loss of Earning Capacity

|f you find that the plaintiff is entitled to recover damages
fromeither defendant in this case, you may award the plaintiff
conpensatory damages for Dottie McClung s | oss of earnings and
| oss of househol d services for her work life. In calculating
t hose danages, you nay consider the | oss of earnings and | oss of
househol d services which Dottie McCung suffered fromthe tine of

her injury through the end of her work life.

In making this determ nation, you nmay take into consideration
the follow ng factors: The nunber of years Dottie MC ung may
have been expected to work; her wages and fringe benefits; her
i kely wage increases due to pronotions, seniority, or experience
rai ses; and the effect of inflation or deflation on her future

wages.

Al t hough you may not unreasonably speculate with regard to
| ost future earnings, you may consider any job or occupational
changes which Dottie McClung may have nade during her life which

you find supported by the evidence presented to you in this case.

Si nce nobney can earn interest, an ampunt to cover a future
| oss of earnings and | oss of household services is nore val uabl e
to plaintiff if received today than if the sane anmount is received

in the future. Therefore, if you decide to award plaintiff an



anount for Dottie McClung's future |lost earning, it nust be

di scounted to present val ue.

In determ ning how | ong Dottie McClung would have |ived, had
she lived out her normal |ife, you may consider her work life

expectancy at the tinme of her death.



Mai nt enance

Finally, when determ ning the anmount of danages based upon
life expectancy and earning capacity, there should be a deduction
of the decedent’s probable |iving expenses had the decedent |ived.
These |iving expenses are those that under the standard of |iving
foll owed by Dottie McClung woul d have been reasonably necessary
for her to incur in order to keep herself in such a condition of
health and wel |l -being that she could nmaintain her capacity to earn

money.



Puni tive Danmages (14.55)

Plaintiff has asked that you make an award of punitive
damages, but this award may be made only under the foll ow ng
ci rcunstances. You may consider an award of punitive danages only
if you find that the plaintiff has suffered actual danage as a
| egal result of the defendant’s fault and you have nade an award

for conpensatory danages.

The purpose of punitive damages is not to further conpensate
the plaintiff but to punish the wongdoer and deter others from
commtting simlar wongs in the future. Punitive damages may be
considered if, and only if, the plaintiff has shown by clear and
convi nci ng evidence that a defendant has acted either

intentionally, recklessly, maliciously, or fraudulently.

Cl ear and convincing evidence is a different and hi gher
standard t hat preponderance of the evidence. It neans that the
defendant’s wong, if any, nust be so clearly shown that there is
not serious or substantial doubt about the correctness of the

concl usions drawn from the evi dence.

A person acts intentionally when it is the person’ s purpose

or desire to do a wongful act or to cause the result.



A person acts recklessly when the person is aware of, but
consciously disregards a substantial and unjustifiable risk of
injury or damage to another. Disregarding the risk nmust be a
gross deviation fromthe standard of care that an ordinary person

woul d use under all the circunstances.

A person acts maliciously when the person is notivated by

ill-will, hatred or personal spite.

A person acts fraudulently when: (1) the person intentionally
either msrepresents an existing material fact or causes a fal se
i npression of an existing material fact to mslead or to obtain an
unfair or undue advantage; and (2) another person suffers injury

or | oss because of reasonable reliance upon that representation.

| f you decide to award punitive damages, you will not assess
an anmount of punitive at this tine. You will report your finding

to the court.



Verdict Form

Finally, |adies and gentlenen, we cone to the point where we

wi |l discuss the formof your verdict and the process of your
deliberations. You will be taking with you to the jury room a
verdict formthat will reflect your findings. The verdict form

reads as fol |l ows:

[ Read Verdict Fornij

You will be selecting a foreperson after you retire to the
jury room That person will preside over your deliberations and
be your spokesperson here in court. Wen you have conpl eted your
del i berations, your foreperson will fill in and sign the verdict

form

Your verdict nust represent the considered judgnent of each
of you. In order to return a verdict, it is necessary that each
of you agree to that verdict. That is, your verdict nust be

unani nous.

It is your duty as jurors to consult with one another and to
deliberate with a view to reaching an agreenent, if you can do so
wi t hout violence to individual judgnents. Each of you nust decide

the case for yourself, but do so only after an inpartia



consi deration of the evidence with your fellow jurors. 1In the
course of your deliberations, do not hesitate to re-exam ne your
own views and change your opinion if convinced it is erroneous.
But do not surrender your honest conviction as to the weight or
ef fect of evidence solely because of the opinion of your fell ow

jurors, or for the mere purpose of returning a verdict.

W will be sending with you to the jury roomall of the
exhibits in the case. You may have not seen all of these
previously and they will be there for your review and
consideration. You may take a break before you begin deliberating
but do not begin to deliberate and do not discuss the case at any
time unless all eight of you are present together in the jury
room Sone of you have taken notes. | rem nd you that these are
for your own individual use only and are to be used by you only to
refresh your recoll ection about the case. They are not to be
shown to others or otherw se used as a basis for your discussion

about the case.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

ROGER McCLUNG,

V.

DELTA SQUARE G P., | NC.
and SAMJEL M LONG OITl,

Pl aintiff,

No. 98-2849-M/V

Def endant s.
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VERDI CT

We the jury, unaninously answer the questions submtted by

the Court as foll ows:

1. Do you find the defendant Delta Square G P., Inc. at

faul t?

Answer “YES" OR “NO.”

[If your answer is “NO put an “O in the space provided in

Question No. 4 for this defendant.]

If you find the defendant Delta Square G P., Inc. at
fault, has plaintiff shown by clear and convinci ng evi dence

that defendant Delta Square G P., Inc. has acted either



intentionally, recklessly, maliciously, or fraudulently, such

that an award of punitive damages is appropriate?

Answer “YES” OR “NO.”

2. Do you find the defendant Samuel M Longiotti at fault?

Answer “YES” OR “NO.”

[If your answer is “NO put an “O in the space provided in

Question No. 4 for this defendant.]

I f you find the defendant Sanuel M Longiotti at fault,
has plaintiff shown by clear and convi nci ng evi dence t hat
def endant Sanuel M Longiotti has acted either intentionally,
reckl essly, maliciously, or fraudulently, such that an award

of punitive danages is appropriate?

Answer “YES’” OR “NO.”

3. Do you find Dottie McClung at fault?

Answer “YES’® OR “NO.”

[If your answer is “NO put an “O in the space provided in

Question No. 4 for the plaintiff.]



| f you have found any party to be at fault, considering
all the fault at One Hundred Percent (100%, what

percentage of fault do you attribute to each of the

parties?

Dottie MO ung (0-100%9 %
Delta Square G P., Inc. (0-100%9 %
Sanmuel M Longiotti (0-100%9 %

Deci de the total anmpbunt of damages sustained by Dottie
McClung. Do not reduce those damages by any percentage
of fault you may have assigned to Dottie McClung. It is
the responsibility of the Judge, after you return your
verdict, to reduce the damages you award, if any, by the

percentage of fault you assign to Dottie MC ung.

(a) Has plaintiff proven by a preponderance of the

evi dence that Dottie MC ung experienced physical pain
and suffering and has proven by a preponderance of the
evidence that Dottie MC ung experienced nental or
enotional pain and suffering, as discussed in these

i nstructions, which were proxi mately caused by the

unl awf ul conduct for which you have found either of the

def endants |i abl e?



Answer “YES' or “NO”

I f your answer to Question No. 5(a) is "YES", then under
the laws as given to you in these instructions, state
t he amobunt of physical pain and suffering and nmental or
enotional pain and suffering that the plaintiff should

be awarded fromthe defendants.

AMOUNT: &

(b) Has plaintiff proven by a preponderance of the

evi dence that Roger, Bridget, Kyle, and Benjam n MC ung
have suffered a | oss of consortium including being
deprived of the attention, guidance, care, protection,
nurturing, training, conpanionship, cooperation,
affection, and love that their wife and nother would
have provided to them which were proxi mately caused by
the unl awful conduct for which you have found either of

t he def endants |i abl e?

Answer “YES' or “NO”

I f your answer to Question No. 5(b) is "YES", then under

the laws as given to you in these instructions, state



t he anobunt of damages for | oss of consortiumthat the

plaintiff should be awarded fromthe defendants.

AMOUNT:  $

(c) Has plaintiff proven by a preponderance of the

evi dence Dottie McClung’s |oss of earnings and | oss of
househol d services for her work life which were

proxi mately caused by the unlawful conduct for which you

have found either of the defendants |i abl e?

Answer “YES" or “NO.”

| f your answer to Question No. 5(c) is "YES', then under
the laws as given to you in these instructions, state

t he amount of Dottie McClung’s |oss of earnings and | oss
of household services for her work life that the

plaintiff should be awarded fromthe defendants.

AMOUNT:  $

(d) Has plaintiff proven by a preponderance of the
evi dence Dottie McClung’ s reasonabl e funeral expenses

whi ch were proxi mately caused by the unl awful conduct



for which you have found either of the defendants

l'i abl e?

Answer “YES” or “NO.”

| f your answer to Question No. 5(d) is "YES', then under
the laws as given to you in these instructions, state

t he amobunt of Dottie McClung’ s reasonabl e funeral
expenses that the plaintiff should be awarded fromthe

def endant s.

AMOUNT:

DATE

FOREPERSON



Puni ti ve Damages Anpunt (14.56)

You have decided that the plaintiff is entitled to punitive

damages. You nust now deci de the anmount of those damages. The

plaintiff has the burden of proving by a preponderance of the

evi dence the anount of punitive danages that you shoul d award.

I n maeki ng

your deci sion you nust consider the instructions |

have al ready given you and al so the foll ow ng:

1. The
2. The
t he
and
3. The

defendant’s net worth and financial condition;

obj ectionabl e nature of the defendant’s w ongdoi ng,
I mpact of the defendant’s conduct on the plaintiff,
the relationship of the parties;

def endant’ s awareness of the anmount of harm bei ng

caused and the defendant’s notivation in causing the

har m

4. The

durati on the defendant’s m sconduct and whet her the

def endant attenpted to conceal the conduct;

5. The

anount of noney the plaintiff has spent in the

attenpt to recover the | osses;

6. Whet her defendant profited fromthe activity, and if

SO,
t he

7. The

whet her the punitive award should be in excess of

profit in order to deter simlar future behavior.

nunber and anmount of previous punitive danmage

awar ds agai nst the defendant based upon the sane

wr ongful act;



8. Wet her, once the m sconduct becane known to the
def endant, the defendant tried to renedy the situation
or offered a pronpt and fair settlenment for the actual
har m caused; and

9. Any ot her circunstances shown by the evidence that
bears on determ ning the proper anount of the punitive

awar d.

You have al ready awarded the plaintiff conpensatory danages
for the purpose of making the plaintiff whole. The purpose of an
award for punitive damages is to punish a wongdoer and to deter

m sconduct by the defendant or others.



