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JURY | NSTRUCTI ONS

Ladi es and gentleman of the jury, we have now cone to the
point in the case when it is ny duty to instruct you in the | aw
that applies to the case and you nust followthe law as | state

it to you.

As jurors it is your exclusive duty to decide all questions
of fact submtted to you and for that purpose to determ ne the

ef fect and val ue of the evi dence.

You nust not be influenced by synpathy, bias, prejudice or

passi on.

You are not to single out any particular part of the

instructions and ignore the rest, but you are to consider all the



instructions as a whole and regard each in the light of all the

ot hers.



| . GENERAL | NSTRUCTI ONS

Al Persons Equal Before the Law

In this case defendant Christian Brothers University is an
educational institution. The fact that an institution is a party

must not prejudice you in your deliberations or in your verdict.

You may not discrimnate between institutions and natural
i ndividuals. Both are persons in the eyes of the law, and both
are entitled to the sane fair and inpartial consideration and to

justice by the same | egal standards.

Thi s case shoul d be considered and deci ded by you as an
action between persons of equal standing in the comunity, of
equal worth, and holding the same or simlar stations of life.

An institution is entitled to the sane fair trial at your hands
as a private individual. Al persons, including institutions and
ot her organizations, and individuals stand equal before the | aw,

and are to be dealt with as equals in a court of justice.



Wiile the Christian Brothers University is a defendant in
this case, that does not mean that only the actions of the
Uni versity as one body can be considered by you in determ ning
its liability in this case. The University acts not only through
the policies and decisions that it makes, but also through its
desi gnat ed enpl oyees, such as its deans, president and vice
president, and ot hers designated by the University to act on its

behal f.

Pay close attention to the remai nder of these instructions.
As you apply subsequent portions of these instructions, you wll
have to determ ne whether or not individual University enpl oyees

were authorized to act on behalf of the University.



Bur den of Proof and
Consi deration of the Evidence

Il will nowinstruct you with regard to where the | aw pl aces
t he burden of naking out and supporting the facts necessary to

prove the legal theories in the case.

When, as in this case, the defendants deny the materi al
all egations of the plaintiff’s clainms, the | aw places upon the
plaintiff the burden of supporting and meki ng out her clainms upon
every essential elenent of the claimby the greater weight or

pr eponder ance of the evidence.

Preponderance of the evidence - - neans that anount of
factual information presented to you in this trial which is
sufficient to cause you to believe that an allegation is probably
true. |In order to preponderate, the evidence nust have the
greater convincing effect in the formation of your belief. If
the evidence on a particular issue appears to be equally
bal anced, the party having the burden of proving that issue —

in this case, the plaintiff — nust fail.

You nust consider all the evidence pertaining to every

i ssue, regardless of who presented it.



Wi ghi ng the Evidence

You, nenbers of the jury, are judges of the facts concerning
the controversy involved in this lawsuit. In order for you to
determ ne what the true facts are, you are called upon to weigh
the testinony of every witness who has appeared before you and to
give the testinony of the witnesses the weight, faith, credit and

value to which you think it is entitled.

You will note the manner and deneanor of w tnesses while on
the stand. You nust consider whether the witness inpressed you
as one who was telling the truth or one who was telling a
fal sehood and whether or not the wtness was a frank w tness.

You shoul d consi der the reasonabl eness or unreasonabl eness of the
testinmony of the witness; the opportunity or |ack of opportunity
of the witness to know the facts about which he or she testified;
the intelligence or lack of intelligence of the witness; the
interest of the witness in the result of the lawsuit, if any; the
relationship of the witness to any of the parties to the lawsuit,
if any; and whether the witness testified inconsistently while on
the witness stand, or if the witness said or did sonething or
failed to say or do sonething at any other tinme that is

i nconsistent with what the witness said while testifying.



These are the rules that should guide you, along with your
comon judgnent, your commDn experience and your common
observations gained by you in your various walks in life, in
wei ghing the testinmony of the witnesses who have appeared before

you in this case.

If there is a conflict in the testinony of the wtnesses, it
is your duty to reconcile that conflict if you can, because the
| aw presunes that every witness has attenpted to and has
testified to the truth. But if there is a conflict in the
testimony of the witnesses which you are not able to reconcil e,
in accordance with these instructions, then it is with you
absolutely to determ ne which of the w tnesses you believe have
testified to the truth and which ones you believe have testified

to a fal sehood.

| mmaterial discrepancies do not affect a witness's
testinmony, but material discrepancies do. In weighing the effect
of a discrepancy, always consider whether it pertains to a matter
of inmportance or an uninportant detail, and whether the

di screpancy results frominnocent error or intentional falsehood.

The greater weight or preponderance of the evidence in a
case is not determ ned by the nunber of w tnesses testifying to a

particular fact or a particular set of facts. Rather, it depends



on the weight, credit and value of the total evidence on either
side of the issue, and of this you jurors are the excl usive

j udges.

If in your deliberations you cone to a point where the
evi dence is evenly bal anced and you are unable to determ ne which
way the scales should turn on a particular issue, then the jury
must find against the plaintiff, upon whomthe burden of proof

has been cast in accordance with these instructions.



Direct and G rcunstantial Evidence

There are two kinds of evidence — direct and circunstantial.
Direct evidence is testinony by a witness about what that w tness
personal ly saw or heard or did. Circunstantial evidence is
indirect evidence, that is, it is proof of one or nore facts from

whi ch one can find another fact.

You may consider both direct and circunstantial evidence in
deciding this case. The |law permts you to give equal weight to
both, but it is for you to decide how nuch weight to give to any

evi dence.



Statenents of Counsel

You nmust not consider as evidence any statenents of counse
made during the trial. [If, however, counsel for the parties have
stipulated to any fact, or any fact has been admtted by counsel,

you will regard that fact as being conclusively established.

As to any questions to which an objection was sustained, you
must not specul ate as to what the answer m ght have been or as to
the reason for the objection, and you nmust assume that the answer

woul d be of no value to you in your deliberations.

You nust not consider for any purpose any offer of evidence
that was rejected, or any evidence that was stricken out by the
court. Such matter is to be treated as though you had never

known it.

You nust never speculate to be true any insinuation
suggested by a question asked a witness. A question is not
evidence. It nmay be considered only as it supplies neaning to

t he answer.



Totality of the Evidence

The jury may consider all evidence admtted in the case.
Testimony and docunents which the court allowed into evidence
over a hearsay objection nmay be considered by you as evidence, on
the sane basis as all other evidence, for the purpose for which
it was admtted. This, of course, is all for you, the jury, to

deci de.



Separ at e Consi derati on

Al though there is nore than one defendant in this case, it
does not follow fromthe fact alone that if one is liable all are
liable. Each party is entitled to fair and separate
consideration of the case and is not to be prejudiced by your

deci sion concerning the other party or parties.

This case involves allegations of retaliation and civil
conspiracy. The clains of retaliation, in violation of Title IX
are made against all three of the defendants (Christian Brothers
Uni versity, Stanislaus Sobczyk, and Louis Althaus) while the
clains of civil conspiracy are alleged only agai nst defendants
St ani sl aus Sobczyk and Louis Althaus. Although clainms have been
made against all the defendants, in our systemof justice, it is
your duty to separately consider the evidence as to each party
and to return a separate verdict for each one. For each party,
you nust deci de what the evidence establishes as to that

particul ar party.

Your decision as to one party, whatever that decision is,
shoul d not influence your decision as to any of the other

parties.



Each party is entitled to fair and separate consideration of
his or its own case and is not to be prejudiced by your decision

concerning the other parties.



1. STI PULATED FACTS

Sti pul ated Facts

Before the trial of this case, the parties agreed to the
truth of certain facts in this action. As a result of this
agreenent, the plaintiff and the defendants entered into certain
stipulations in which they agreed that the stipulated facts could
be taken as true wi thout the parties presenting further proof on
the matter. This procedure is often followed to save tine in

establishing facts which are undi sput ed.

Facts stipulated to by the parties in this case include the

fol | ow ng:

1. Plaintiff, Dr. Elizabeth M Nelson, is a female
enpl oyed by Christian Brothers University (“CBU) as an
Associ ate Professor (Tenured) in the Departnment of
Behavi oral Sci ences.

2. CBU recei ves federal funding through federal student
| oans, grants., etc. CBU also has received federa
funding for research projects.

3. On or about Septenber 18, 2002, a CBU student cl ai nmed
she was sexually assaulted on canpus by a classnate.

4. The student did not press crimnal charges.



10.

11.

12.

The student filed an official conplaint with the
Associ ate Vice President with Student Life, and the
student asked plaintiff to assist her in proceedi ng
wi th the conpl aint.

The student and plaintiff went to the Student Life
office to obtain informati on about a disciplinary
heari ng.

On Cctober 25, 2002, the ten-person student faculty
di sciplinary commttee unanimously found the alleged
perpetrator, who was a nenber of one of CBU s sports
teanms, not guilty.

On Cct ober 28, 2002, the student appeal ed the deci sion
to Stanislaus Sobczyk (" Sobczyk”), the president of
CBU.

On Novenber 12, 2002, Sobczyk upheld the decision of
the disciplinary conmttee.

I n February of 2003, plaintiff made a presentation at
the faculty assenbly on CBU s sexual assault policies
and procedures.

The president of the University net with several
faculty nenbers regarding the plaintiff’s presentation
to the faculty assenbly.

The Rank & Tenure Comm ttee nmet on March 7, 2003, to

consider plaintiff’s request for pronotion.



13.

14.

15.

16.

17.

The voting nenbers of the Rank & Tenure Committee
consi sted of nine nen and one woman. Al thaus was a
non-voting nmenber of the Rank & Tenure Committee at
this time. Kristen Pruitt, the Dean of the School of
Arts, was the sole femal e nenber of the Rank & Tenure
Commi tt ee.

Si x menbers of the Rank & Tenure Comm ttee recommended
the pronotion, and four faculty nenbers recomended
agai nst pronoti on.

Reasons given not to support the plaintiff for
pronotion included plaintiff’s presentation on sexual
assault at the faculty assenbly in February, 2003;
plaintiff’s | apse in professional judgnment in
presenting a case study of two current students; the
quality of research into the background of the case
studies; and the failure of the plaintiff to maintain
the confidentiality which the students deserved.
Plaintiff received a letter dated March 12, 2003, from
def endant St ani sl aus Sobczyk inform ng her that her
pronoti on had been deni ed based upon the m xed
recomendation for pronotion of the Rank & Tenure
Comm ttee and Louis Althaus’ recommendati on agai nst the
pronotion at that tinme

Plaintiff appeal ed the denial of her pronotion to the

Faculty Review Committee.



18. Dr. Marius Carriere, at the tinme, was the chairperson
of the Faculty Review Commttee at CBU. Jack Hargett,

at the tinme, was the assistant to the Vice President of

Academ c Affairs.



I'11. GENERAL | NSTRUCTI ONS ON THE APPLI CABLE LAW

Turning now to the legal theories in the case, it is ny duty
totell you what the lawis. |[If any lawer has told you that the
law is different fromwhat | tell you it is, you nust, of course,
take the law as | give it to you. That is ny duty. However, it
is your duty, and yours alone, to determ ne what the facts are
and after you have determ ned what the facts are, to apply those
facts to the lawas | give it to you, free from any bi as,

prejudi ce, or synpathy, either one way or the other.

In this case, plaintiff, Elizabeth Nelson, alleges
retaliation in violation of Title | X of the Educati onal

Amendnent s of 1972 and civil conspiracy.



Title | X — Retaliation

The plaintiff’s first theory of recovery is for retaliation
inviolation of Title I X of the Educati on Amendnents of 1972, 20

US C 8§ 1681, et seq. Title I X provides that:

No person in the United States shall, on the
basi s of sex, be excluded from participation
in, be denied the benefits of, or be

subj ected to discrimnation under any
education programor activity receiving
federal financial assistance . :

Title I X has been interpreted to provide students at
federally funded institutions the right to be free from sexual
harassnment and assault. Departnent of Education regul ations
provi de that:

No recipient or other person shal

intimdate, threaten, coerce, or discrimnate
agai nst any individual for the purpose of
interfering wwth any right or privilege
secured by section 601 of the Act or this
part, or because [s/he] has made a conpl ai nt,
testified, assisted, or participated in any

manner in an investigation, proceeding or
heari ng under this part.

Title I X prohibits sexual discrimnation and/ or harassnent
i n educational prograns that receive federal funding, either by
the institution or any other individual wthin the institution.
Title I X al so protects any individual who conpl ai ns about or

hel ps investigate alleged violations of Title I X  Departnent of



Education regul ations prohibit retaliation against participants

in Title I X investigations.

It is not disputed that Christian Brothers University
receives federal funding, and it is not disputed that
i ndi vidual |y named defendants are individuals within the

institution.

You nust deci de whether plaintiff engaged in an activity or
activities protected by Title I X. Opposing alleged violations of

Title I X is protected activity under Title I X

| f you decide that plaintiff reasonably believed that the
practices she opposed were a violation of Title I X, then you may

find that she engaged in activity protected by Title I X

The defendant does not need to prove that it acted lawfully
or, specifically, that its actions wth respect to the plaintiff
were not notivated by unlawful retaliation. Instead, the
plaintiff at all tinmes has the burden of proving by a
preponder ance of the evidence that the defendant subjected her
to an adverse enploynent action in retaliation for her protected

activity.



The fact that the plaintiff has alleged that the defendant
retaliated against her for her actions in conplaining about or
opposi ng alleged violations of Title I X, is not enough to hold
the defendant |iable under Title I X. The nere fact that any
adverse enpl oynent actions nay have occurred after the plaintiff
conpl ai ned of or opposed alleged violations of Title I X |ikew se
is not enough, by itself, to establish a claimof unlaw ul

retaliation under Title | X

In order to recover on her retaliation claimagainst the
defendant, the plaintiff nmust prove that the defendant
intentionally discrimnated agai nst her for engaging in
protected activity under Title I X. That is, the plaintiff nust
establish that she was subjected to an adverse enpl oynent action
by the defendant because of her actions in conplaining about or

opposing alleged violations of Title I X

To determ ne whether the plaintiff has net her burden, you
shoul d anal yze the proof in the follow ng manner. First, you

must deci de whether the plaintiff has established a prina facie

case of unlawful retaliation. |If you find that she has done so,
then you nust determine if the defendant has articul ated a

legitimate, non-retaliatory reason for its actions with respect



to the plaintiff. Finally, if you find that the defendant has
stated such reason, then you nust determne if the plaintiff has
proven that the reason given by the defendant is a pretext and
that the defendant in fact was notivated by unl awf ul

retaliation.

Renmenber, at all tinmes, that the ultimate question in a
retaliation claimis whether or not the defendant took an
adverse enpl oynent action against the plaintiff because she

engaged in a protected activity.

To establish a prima facie case of unlawful retaliation,

the plaintiff nust prove, by a preponderance of the evidence,

each one of the follow ng el enents:

1. Plaintiff engaged in an activity protected by Title |X;

2. The def endant knew she engaged in this protected
activity;

3. Thereafter, the defendant took an enpl oynent action

adverse to her; and
4. There was a causal connection between the protected

activity and the adverse enpl oynent action.



The first three el enents have been explained or are self-
explanatory. | will now discuss the fourth elenment in nore
detail. The plaintiff must, of course, prove each of the

el ements by the preponderance of the evidence in the case.

To establish the fourth el enent of the prina facie case --

that there was a causal connection between the plaintiff's
protected activity and any adverse enploynent actions -- the
plaintiff nmust establish that her protected activity was a
significant factor in the adverse enpl oynent action taken

agai nst her, but the plaintiff does not have to establish that
it was the only reason. The nere fact that any adverse

enpl oynent action may have occurred after the plaintiff engaged
in protected activity is not sufficient, by itself, to establish
that the protected activity was a significant factor in the

adverse enpl oynent acti on.

If you find that the plaintiff has failed to prove any one
of the four elenents set out in these instructions, then you
must find for the defendant. If you find that the plaintiff has
proven each of the four elenents by a preponderance of the
evi dence, then you nust deci de whether the defendant has given a

non-retaliatory reason for the treatnent of the plaintiff.



In other words, if the plaintiff proves each of the four

elements of a prim facie case of unlawful retaliation by a

pr eponder ance of the evidence, then you nmust deci de whet her the
def endant has given a non-retaliatory reason for its treatmnent
of the plaintiff. The defendant can satisfy this requirenent if
it articulates a reason for its actions which does not violate
Title I X. The defendant does not have the burden of proving
that this was the reason for its actions or that its actions
were notivated by an absence of unlawful retaliation. The
burden of proving that the adverse enploynent action was in
retaliation for the plaintiff's actions in conplaining about or
opposi ng alleged violations of Title I X remains at all tinmes on

the plaintiff.

If you find that the defendant has articulated -- that is,
expl ai ned or otherw se produced evidence of -- a non-retaliatory
reason for its adverse enploynent action against the plaintiff,
then you nust decide if the plaintiff has proven, by a
pr eponder ance of the evidence, that the non-retaliatory reason
given by the defendant was nerely a pretext for the real reason
for the adverse enpl oynent action, which was unl awf ul

retaliation.



The plaintiff may establish pretext by proving, by a
preponder ance of the evidence, that the reason given by the

def endant for its actions either:

1. Has no basis in fact; or
2. Was not the actual reason for its actions; or
3. Is insufficient to explain the adverse action agai nst

the plaintiff.

Unl ess you find by a preponderance of the evidence that the
defendant's stated reason for its actions was a pretext, and
that the plaintiff actually suffered an adverse enpl oynent
action in retaliation for her actions in conpl aini ng about
al l eged violations of Title I X, then you nust find for the

def endant .

I n determ ning whether the reason given by the defendant
for the adverse enploynent action is a pretext, the principal
consi deration is not whether that reason, in fact, is true or
not true. Rather, the principal consideration is whether the
def endant genuinely believed that the reason was true at the
time it made the decision to take the adverse enpl oynent action

against the plaintiff. A non-retaliatory reason for taking the



adverse enpl oynent action against an enpl oyee, if genuinely
bel i eved by the defendant, is not a "pretext" even if it

ultimately is proven to be false, mstaken or poorly founded.



Enpl oyee at W 1| — Busi ness Judgnent

Under the law to be applied in this case, an enployer, such
as defendant Christian Brothers University, has the right to
pronote or not pronote an enpl oyee, such as plaintiff Elizabeth
Nel son, for a good reason, a bad reason, or no reason at all, as
|l ong as the decision not to pronote is not notivated by the
enpl oyee’s protected Title I X activity. If you find that the
defendant’ s decision to not pronote the plaintiff in this case
was not notivated by the plaintiff's alleged protected Title IX
activity, then you nust render a verdict for the defendant, even
t hough you m ght feel that the defendant’s actions were
unreasonabl e, arbitrary, or unfair. You are not to focus on the
soundness of the defendant’s business judgnent or to second

guess its busi ness deci sions.



G vil Conspiracy

The second theory of recovery the plaintiff seeks is for
civil conspiracy. The plaintiff alleges that defendants
St ani sl aus Sobcyzk and Louis Althaus acted together to deny her a

pronoti on.

A civil conspiracy is a conbination between two or nore
persons to acconplish, by acting together, an unlawful purpose;
or to acconplish a lawful act by unlawful means. There nust be a
common design, actions on each person’s part, and an overt act.
In a civil conspiracy, all conspirators have liability for al

damages flow ng fromthe conspiracy.



El enents of Cvil Conspiracy

In order to recover under this theory, the plaintiff nust

prove all of the following el enments by a preponderance of the

evi dence.
1. Two or nore individuals agreed to do sonething that the
| aw forbids
2. The purpose of the conspiracy was to retaliate agai nst

the plaintiff, either directly or indirectly, because
of her opposition to the defendants activities in
violation of Title IX;

3. That the defendant you are considering joined in that
agreenent with the intent to advance the purpose of the
conspiracy;

4. Def endant s conspired because the plaintiff exposed
violations of Title IX

5. One or nore of the defendants did, or caused to be
done, an act in furtherance of the object of the
conspiracy; and

6. Plaintiff nmust have suffered sonme injury as a result of

t he conspiracy.



In order to find against a defendant on the theory of civil
conspiracy, you, the jury, nust find the conspirator you are
considering had the intent to acconplish a comon purpose, and
each conspirator knew of the others’s intent. However, the
agreenent to conspire need not be formal, the understandi ng may
be a tacit one, and it is not essential that each conspirator

have know edge of the details of the conspiracy.

Finally, it is a basic principle that each conspirator is
responsi bl e for everything done by his confederate which the
execution of the common desi gn nakes probable as a consequence;
in other words, each conspirator is liable for the danage caused

by the other.

Pl ease keep in mnd that if you do not find that the
def endant you are considering is liable under Title I X, then
there can be no claimfor civil conspiracy. However, if you do
find that the defendant you are considering is liable under Title
| X, you are not required to necessarily find that that defendant
is also liable for civil conspiracy. You, the jury, nmay only
find a defendant |iable for civil conspiracy if you find that the
el enents of civil conspiracy, as set out in these instructions,
have been established by the greater weight or preponderance of

the evidence as to the defendant you are consi dering.



| V. DAMAGES

In this case, if you find in favor of the defendant you are
considering, you will not be concerned with the question of
damages agai nst that defendant. But if you find in favor of the
plaintiff against any defendant, you will be concerned with the
guestion of danmages. It is ny duty to instruct you as to the

proper neasure of danages to be applied in that circunstance.

| shall now instruct you on the award of danmages al |l owed
under the |aw. The fact that | amgiving you instructions on
damages shoul d not be considered an indication of any view of
mne as to which party is entitled to your verdict. |Instructions
as to the neasure of danmages are given only for your gui dance and
are to be applied only in the event that you should find in favor
of the plaintiff by a preponderance of the evidence, in
accordance with the instructions that | have given you. |f you
decide that the plaintiff is not entitled to prevail with respect
to her clainms, you shall not answer any questions on the verdict

formwith regard to danmages.



Conpensat ory Danmages

The damages that you may consider are conpensatory danages.
Conmpensat ory damages are awarded for the actual injuries suffered

by the plaintiff because of the unlawful actions of a defendant.

If you do find in favor of the plaintiff, you may award a
sum of noney you believe will justly and fairly conpensate the
plaintiff for any damnages you believe that she sustained as a
result of any discrimnation, retaliation, and/or civil

conspi racy.

You shall award actual danmages only for those injuries which
you find that plaintiff has proven by a preponderance of the
evi dence. Moreover, you shall award actual damages only for
those injuries which you find plaintiff has proven by a
pr eponderance of the evidence to have been the direct result of

conduct of the defendant you are considering.

In arriving at an award for danmages, you may consider the

followng itens of conpensatory damage:

— worry, distress, enotional pain, suffering, inconvenience,
ment al angui sh, |oss of enjoynent of life, humliation, and

enbarrassnent or shane.



There is no way to prove these types of damages with
exactitude. A jury sinply nust nake a determ nation based on a
full evaluation of the evidence that the jury has before it,
usi ng common sense and your commbn experiences in life in
determning a fair amount of conpensation in the circunstances

presented in the case.

In the determ nation of the anmbunt of the award it wll
often be inpossible for you to arrive at a precise award. It is,
however, necessary to arrive at a reasonable award that is
supported by the evidence offered by the plaintiff. There nust
be evidence presented at trial to support your award of general
conpensatory damages, for an award cannot be based on specul ation

or synpathy on your part.

The damages you award may include any costs or expenses
incurred by the plaintiff as a result of the conduct of the

def endant .

| f you find a defendant responsible for injury to the
plaintiff then you nust determ ne an anount that is fair and
reasonabl e conpensation for damages. You nay award conpensatory
damages only for damages or injuries that the plaintiff proves

were caused by the defendant’s all egedly unl awful conduct. The



damages that you award nust be fair conpensation — no nore and no

| ess.



Back Pay Danmages

If you find that the defendant you are considering

retaliated against plaintiff for her involvenent in a Title IX

i nvestigation or opposition to Title I X violations, then you nust
determ ne an anount that woul d conpensate her for the salary and
ot her conpensation that she woul d have earned or received if she
had been pronoted from associ ate professor to full professor. In
conputi ng noney damages, you nmay not rely on specul ation or
guesswor k. However, absolute precision is not required. You nmay
make an estimate of the anmpbunt of noney that will constitute just
and reasonabl e conpensati on based on the facts that are before
you. Renenber, of course, that the burden of proof on the issue

of danages is on the plaintiff in this case.

In this case, the neasure of damages for | ost wages and
ot her conpensation resulting fromthe unlawful acts of the
def endant you are considering is the difference between the
anount of noney the plaintiff would have earned as a ful
prof essor and the anount she actually earned (as an associate

pr of essor).



Duty to Mtigate

If you find that the plaintiff was injured as a natural
consequence of the conduct of the defendants in violation of
Title I X or as a result of a civil conspiracy as charged, you
nmust determ ne whether the plaintiff could thereafter have done
sonething to | essen the harmthat she suffered. The burden is on
t he defendants to prove, by a preponderance of the evidence, that
the plaintiff could have | essened the harmthat was done to her,
and that she failed to do so. |If the defendants convi nce you
that the plaintiff could have reduced the harm done to her but
failed to do so, the plaintiff is entitled only to damages
sufficient to conpensate her for the injury that she woul d have
suffered if she had taken appropriate action to reduce the harm

done to her.



Puni ti ve Danmages

The plaintiff has asked that you make an award of punitive
damages, but this award rmay be made only under the foll ow ng
circunstances. You may consider an award of punitive damages
only if you find that the plaintiff has suffered actual danage as
a result of fault of the defendant you are considering and have

made an award for conpensatory danages.

The purpose of punitive damages is not to further conpensate
the plaintiff, but to punish the wongdoer and deter others from
commtting simlar wongs in the future. Punitive damages may be
considered if, and only if, the plaintiff has shown by clear and
convi nci ng evidence that a defendant has acted either

intentionally, recklessly, maliciously, or fraudulently.

Cl ear and convincing evidence is a different and hi gher
standard t han preponderance of the evidence. It neans that the
defendant’s wong, if any, nust be so clearly shown that there is
no serious or substantial doubt about the correctness of the

concl usions drawn fromthe evidence.

A person acts intentionally when it is the person’ s purpose

or desire to do a wongful act or to cause the result.



A person acts recklessly when the person is aware of, but
consciously disregards a substantial or unjustifiable risk of
injury or damage to another. Disregarding the risk nust be a
gross deviation fromthe standard of care that an ordinary person

woul d use under the circunstances.

A person acts maliciously when the person is notivated by

ill will, hatred, or personal spite.

A person acts fraudulently when: (1) the person
intentionally either msrepresents an existing material fact or
causes a false inpression of an existing material fact to m slead
or to obtain an unfair or undue advantage; and (2) another person
suffers injury or | oss because of reasonable reliance upon the

representation.

| f you decide to award punitive damages, you will not assess
an armount of punitive damages at this tinme. You will, however,

report your findings to the Court.

| f you, the jury, find that the conduct of the defendant you
are considering, as determ ned under these instructions, was
intentional, reckless, malicious, or fraudulent towards the

plaintiff then indicate so in your response on the Verdict Form



but do not indicate the anount of punitive damages you woul d

awar d.

O course, if you find that the actions of the defendant you
are considering were not intentional, reckless, malicious, or
fraudul ent towards the plaintiff, then you should so indicate in

your response on the Verdict Form



Verdi ct Form

Finally, |adies and gentlenen of the jury, we cone to the
poi nt where we will discuss the formof your verdict and the
process of your deliberations. You will be taking with you to
the jury rooma verdict formwhich reflects your findings. The

verdict formreads as foll ows:

[ Read Verdict Forni

You will be selecting a presiding juror after you retire to
the jury room That person will preside over your deliberations
and be your spokesperson here in court. When you have conpl et ed
your deliberations, your presiding juror will fill in and sign

the verdict form

Your verdict nmust represent the considered judgnent of each
of you. In order to return a verdict, it is necessary that each
of you agree to that verdict. That is, each of your verdicts

must be unani nous.

It is your duty as jurors to consult with one another and to
deli berate with a view to reaching an agreenent, if you can do so
wi t hout violence to individual judgnents. Each of you nust

decide the case for yourself, but do so only after an inparti al



consi deration of the evidence with your fellow jurors. 1In the
course of your deliberations, do not hesitate to re-exam ne your
own views and change your opinion if convinced it is erroneous.
But do not surrender your honest conviction as to the weight or
effect of evidence solely because of the opinion of your fellow

jurors, or for the mere purpose of returning a verdict.

W will be sending with you to the jury roomall of the
exhibits in the case. You may not have seen all of these
previously and they will be there for your review and
consideration. You may take a break before you begin
del i berating but do not begin to deliberate and do not discuss
the case at any tinme unless all ten of you are present together
in the jury room Sonme of you have taken notes. | rem nd you
that these are for your own individual use only and are to be
used by you only to refresh your recollection about the case.
They are not to be shown to others or otherw se used as a basis

for your discussion about the case.



I N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

ELI ZABETH M NELSON

V.

CHRI STI AN BROTHERS UNI VERSI TY,

Pl aintiff,

Def endant .

No. 03-2671

N N N N N N N N

VERDI CT FORM AS TO CHRI STI AN BROTHERS UNI VERSI TY

Has plaintiff Elizabeth Nel son proven by a
preponderance of the evidence all of the el enents of
her retaliation claimagainst defendant Christian
Brothers University in violation of Title I X of the

Educati on Arendnents of 19727

Has plaintiff proven by a preponderance of the evidence
that she suffered | ost wages or conpensatory danages,
such as enotional pain and suffering, including

angui sh, distress, fear, humliation, shane or worry,
whi ch were proxi mately caused by the actions of

def endant Christian Brothers University?




| f your answer to Question NO 2 is “YES,” then under the
instructions given to you, state the anount of conpensatory
damages that the plaintiff should be awarded fromthe defendant

Christian Brothers University.

3. Under the |laws given to you in these instructions,
state the anobunt of conpensatory damages, if any, that
plaintiff Elizabeth Nel son should be awarded fromthe
def endant Christian Brothers University.

Conpensat ory Danages:

$

4. Under the laws given to you in these instructions,
state the anount of |ost wages, if any, that plaintiff
El i zabet h Nel son should be awarded from the defendant
Christian Brothers University.

Lost \WAges:
$

5. Has the plaintiff shown by clear and convincing
evi dence that defendant Christian Brothers University’'s
actions against plaintiff were intentional, reckless,

mal i ci ous, or fraudul ent?




PRESI DI NG JUROR DATE
IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

ELI ZABETH M NELSON
Pl aintiff,
V. No. 03-2671

STANI SLAUS SOBCZYK,

N N N N N e e e

Def endant .

VERDI CT FORM AS TO STANI SLAUS SOBCZYK

1. Has plaintiff Elizabeth Nel son proven by a
preponderance of the evidence all of the el enments of
her retaliation claimagainst defendant Stanislaus
Sobczyk in violation of Title I X of the Education

Amendment s of 1972?

2. Has plaintiff Elizabeth Nel son proven by a
preponderance of the evidence all of the el enents of
her claimof civil conspiracy agai nst defendant

St ani sl aus Sobczyk?

3. Has plaintiff proven by a preponderance of the evidence
that she suffered | ost wages or conpensatory damages,

such as enotional pain and suffering, including



angui sh, distress, fear, humliation, shanme or worry,
whi ch were proxi mately caused by the actions of

def endant St ani sl aus Sobczyk?

| f your answer to Question NO 3 is “YES,” then under the
instructions given to you, state the anount of conpensatory
damages that the plaintiff should be awarded fromthe defendant

St ani sl aus Sobczyk.

4. Under the laws given to you in these instructions,
state the anount of conpensatory damages, if any, that
plaintiff Elizabeth Nel son should be awarded fromthe
def endant Stani sl aus Sobczyk?

Conpensat ory Danmages:

$

5. Under the laws given to you in these instructions,
state the anount of |ost wages, if any, that plaintiff
El i zabet h Nel son shoul d be awarded fromthe defendant

St ani sl aus Sobczyk?
Lost \WAges:
$




6. Has the plaintiff shown by clear and convincing
evi dence that defendant Stanislaus Sobczyk’s actions
against plaintiff were intentional, reckless,

mal i ci ous, or fraudul ent?

PRESI DI NG JUROR DATE



I N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

ELI ZABETH M NELSON
Pl aintiff,
V. No. 03-2671

LOU S ALTHAUS,

N N N N N N N N

Def endant .

VERDI CT FORM AS TO LOUI S ALTHAUS

1. Has plaintiff Elizabeth Nel son proven by a
preponderance of the evidence all of the el enents of
her retaliation claimagainst defendant Louis Althaus
in violation of Title I X of the Educati on Arendments of

19727

2. Has plaintiff Elizabeth Nel son proven by a
preponderance of the evidence all of the el enments of
her claimof civil conspiracy agai nst defendant Louis

Al t haus?




3. Has plaintiff proven by a preponderance of the evidence
that she suffered | ost wages or conpensatory damages,
such as enotional pain and suffering, including
angui sh, distress, fear, humliation, shane or worry,
whi ch were proxi mately caused by the actions of

def endant Loui s Al thaus?

I f your answer to Question NO. 3 is “YES,” then under the
instructions given to you, state the anount of conpensatory
damages that the plaintiff should be awarded fromthe defendant

Loui s Al t haus.

4. Under the laws given to you in these instructions,
state the anount of conpensatory damages, if any, that
plaintiff Elizabeth Nel son should be awarded fromthe
def endant Louis Althaus?

Conpensat ory Danages:

$

5. Under the laws given to you in these instructions,
state the anount of |ost wages, if any, that plaintiff
El i zabeth Nel son should be awarded fromthe defendant

Loui s Al t haus?
Lost Wages:
$




6. Has the plaintiff shown by clear and convincing
evi dence that defendant Louis Althaus’s actions against
plaintiff were intentional, reckless, nmalicious, or

f raudul ent ?

PRESI DI NG JUROR DATE



I NDEX 03-2671
Cl VI L CHARGE BOOK Nel son v. CBU, et al.
[Jury Instructions]

General Instructions

All Persons Equal Before the Law

Burden of Proof and Consideration of the Evidence
Direct and Circunmstantial Evidence

St at ements of Counsel

Totality of the Evidence

Separ ate Consi deration

D0 Q0O TwW

Sti pul ated Facts

Instructions on the Law

a. Title I X — Retaliation (34 C.F.R. § 100.7(e))

1. El ement s
A. Causal Connection

2. Pr et ext

b. Civil Conspiracy
1. El ement s

Damages

a. Conpensat ory Danmges

b. Back Pay

C. Duty to Mtigate Damages

d. Puni tive Damages

I nstructions/Verdict Form Sel ecti on of Foreperson
Verdi ct Must Be Unani mous/Duty to Discuss Wth Each O her

Verdi ct Forns



