N THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

EQUAL EMPLOYMENT OPPORTUNI TY )
COWM SSI ON, )
Plaintiff, %
and g
KEVI N ARMSTRONG, %
Intervening Plaintiff, %
V. 3 No. 00-2916
NORTHWEST Al RLI NES, | NC., g
Def endant . g

JURY | NSTRUCTI ONS

Ladi es and gentlenen of the jury, we have now cone to the
point in the case when it is ny duty to instruct you in the | aw
that applies to the case and you nust followthe law as | state it

to you.

As jurors it is your exclusive duty to decide all questions
of fact submtted to you and for that purpose to determ ne the

effect and val ue of the evidence.

You nust not be influenced by synpathy, bias, prejudice or

passi on.



You are not to single out any particular part of the
i nstructions and ignore the rest, but you are to consider all the
i nstructions as a whole and regard each in the light of all the

ot hers.

Now | et me outline for you the parts of the charge so that
you can followit nore easily. First, I wll instruct you as to
t he burden of proof and upon which party the | aw pl aces that
burden in the case, and I will give you sone rules to help you as
you consi der the evidence. Second, | will outline for you the
contentions and theories of the parties. Third, I wll outline
for you the lawto apply in determning the |egal issues with
respect to discrimnation. Fourth, | will instruct you on the |aw
with respect to danages. Finally, I will explain to you about the

form of your verdict.



. GENERAL | NSTRUCTI ONS

Cor por at e Def endant :
Al l Persons Equal Before the Law

In this case, the defendant, Northwest Airlines, Inc., is a
corporation. The fact that a corporation is a party nust not

prejudi ce you in your deliberations or in your verdict.

You may not discrimnate between corporations and natural
i ndividuals. Both are persons in the eyes of the law, and both
are entitled to the sane fair and inpartial consideration and to

justice by the sane | egal standards.

Thi s case shoul d be considered and deci ded by you as an
action between persons of equal standing in the comunity, of
equal worth, and holding the sane or simlar stations of life. A
corporation is entitled to the sanme fair trial at your hands as a
private individual. Al persons, including corporations,
partnershi ps, unincorporated associations, and ot her
organi zati ons, stand equal before the law, and are to be dealt

with as equals in a court of justice.



VWhile Northwest Airlines, Inc. (“Northwest”) is the defendant
in this case, that does not nean that only the actions of one body
can be considered by you in determning its liability in this
case. A corporation acts not only through the policies and
decisions that it makes, but also through its designated
supervi sory enpl oyees and ot hers designated by Northwest to act on

its behal f.

Pay close attention to the remai nder of these instructions.
As you apply subsequent portions of these instructions, you wll
have to determ ne whether or not individual Northwest enployees

were authorized to act on behalf of Northwest Airlines, Inc.



Burden of Proof and
Consi derati on of the Evidence

Il will now instruct you with regard to where the |aw pl aces
t he burden of naking out and supporting the facts necessary to

prove the theories in the case.

Wien, as in this case, the defendant denies the nmateri al
all egations of the plaintiffs’ claim the | aw places upon the
plaintiffs the burden of supporting and nmaking out their claim
upon every essential element of their claimby the greater weight

or preponderance of the evidence.

Preponderance of the evidence nmeans that anount of factual
information presented to you in this trial which is sufficient to
cause you to believe that an allegation is probably true. In
order to preponderate, the evidence nust have the greater
convincing effect in the formation of your belief. |If the
evi dence on a particular issue appears to be equally bal anced, the

party having the burden of proving that issue nust fail.

You rust consider all the evidence pertaining to every issue,

regardl ess of who presented it.



(D- 10)

When | say in these instructions that a party has the burden
of proof on any proposition, or use the expression “if you find”
or “if you decide,” | mean you must be persuaded, considering al
the evidence in the case, that the proposition is nore probably

true than not true.



Wei ghi ng the Evi dence

You, nenbers of the jury, are judges of the facts concerning
the controversy involved in this lawsuit. In order for you to
determ ne what the true facts are, you are called upon to weigh
the testinony of every w tness who has appeared before you, and to
give the testinony of the witnesses the weight, faith, credit and

value to which you think it is entitled.

You will note the manner and deneanor of w tnesses while on
the stand. You must consider whether the wi tness inpressed you as
one who was telling the truth or one who was telling a fal sehood
and whether or not the witness was a frank witness. You should
consi der the reasonabl eness or unreasonabl eness of the testinony
of the witness; the opportunity or |lack of opportunity of the
w tness to know the facts about which he or she testified; the
intelligence or lack of intelligence of the witness; the interest
of the witness in the result of the lawsuit, if any; the
relationship of the witness to any of the parties to the lawsuit,
if any; and whether the witness testified inconsistently while on
the witness stand, or if the witness said or did something or
failed to say or do sonmething at any other tine that is

i nconsistent with what the witness said while testifying.



If a wwtness is shown to have knowingly testified fal sely
concerning any material matter, you have a right to distrust such
Wi tness's testinony in other particulars and you may reject al
the testinony of that witness or give it such credibility as you
may think it deserves. An act or om ssion is done "know ngly" if
it is done voluntarily and intentionally, and not because of

m st ake or accident or other innocent reason.

These are the rules that should guide you, along wth your
comon judgnent, your common experience and your common
observations gained by you in your various walks in life, in
wei ghing the testinony of the wi tnesses who have appeared before
you in this case. If there is a conflict in the testinony of the
W tnesses, it is your duty to reconcile that conflict if you can,
because the | aw presunes that every witness has attenpted to and
has testified to the truth. But if there is a conflict in the
testinony of the witnesses which you are not able to reconcile, in
accordance with these instructions, then it is with you absolutely
to determ ne which ones of the wi tnesses you believe have
testified to the truth and which ones you believe have testified

to a fal sehood.

| mmat erial discrepancies do not affect a witness's testinony,

but material discrepancies do. In weighing the effect of a



di screpancy, always consi der whether it pertains to a matter of
i mportance or an uni nportant detail, and whether the discrepancy

results frominnocent error or intentional falsehood.

The greater weight or preponderance of the evidence in a case
is not determ ned by the nunber of witnesses testifying to a
particular fact or a particular state of facts. Rather, it
depends on the weight, credit and value of the total evidence on
either side of the issue, and of this you jurors are the exclusive

j udges.

If in your deliberations you cone to a point where the
evi dence is evenly balanced and you are unable to determ ne which
way the scales should turn on a particular issue, then the jury
nmust find against the party upon whomthe burden of proof has been

cast in accordance with these instructions.



(D-8)

During this trial, | occasionally asked questions of
W tnesses in order to bring out facts not fully covered in their
testimony. Please do not assune that | hold any opinion on the

matters to which my questions rel ate.

10



Direct and G rcunstantial Evidence

There are two kinds of evidence -- direct and circunstantial .
Direct evidence is testinony by a witness about what that w tness
personal ly saw or heard or did. Circunstantial evidence is
indirect evidence, that is, it is proof of one or nore facts from

whi ch one can find anot her fact.

You may consider both direct and circunstantial evidence in
deciding this case. The |law permts you to give equal weight to
both, but it is for you to decide how nuch weight to give to any

evi dence.

11



St at ement s of Counsel

You nust not consider as evidence any statenents of counse
made during the trial. 1f, however, counsel for the parties have
stipulated to any fact, or any fact has been admtted by counsel,

you will regard that fact as being conclusively established.

As to any questions to which an objection was sustained, you
must not specul ate as to what the answer m ght have been or as to
the reason for the objection, and you nmust assunme that the answer

woul d be of no value to you in your deliberations.

You nust not consider for any purpose any offer of evidence
that was rejected, or any evidence that was stricken out by the
court. Such matter is to be treated as though you had never known

it.

You nust never speculate to be true any insinuation suggested

by a question asked a witness. A question is not evidence. It

may be considered only as it supplies neaning to the answer.

12



Expert Testi nobny

You have heard the testinony of Dr. Lisa Meyers; Dr. Marvin
E. Levin; Dr. Alan Garber; and Dr. Kevin O Connell (by deposition
and in person). Each was permtted to testify as an “expert”
witness. Such a witness is allowed to express his or her opinion
on those matters about which he or she asserts special know edge
and training. In weighing such witness' s testinony, you may
consider the witness’s qualifications, his or her opinions, his or
her reasons for testifying, as well as all of the other
considerations that ordinarily apply when you are decidi ng whet her
or not to believe a witness’s testinony. You may give the expert
testi nony whatever weight, if any, you find it deserves in |ight
of all the evidence in this case. You should not, however, accept
such witness's testinony nerely because he or she is an expert.
Nor should you substitute it for your own reason, judgnment, and
common sense. The determnation of the facts in this case rests

solely with you
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Depositi on Testi nony

Certain testinmony has been read into evidence fromthe
depositions of Dr. Kevin O Connell and Mark Wllians. A
deposition is testinony taken under oath before the trial and
preserved in witing. You are to consider that testinony as if it

had been given in court.
Deposition testinmony is entitled to the sane consideration
and is to be judged, insofar as possible, in the same way as if

the witness had been present to testify.

Do not place any significance on the behavior or tone of

voi ce of any person readi ng the questions or answers.

14



Summaries (P-5)

Certain summaries have been received in evidence in order to
hel p explain the contents of records or other evidence in the
case. If the summary does not correctly reflect the facts or
figures shown by the evidence in the case, you should disregard

the sunmary and determne the facts fromthe underlying evidence.

15



Totality of the Evidence

The jury may consider all evidence admtted in the case.
Testinmony and docunents which the Court allowed into evidence over
a hearsay objection may be considered by you as evidence, on the
sanme basis as all other evidence, for the purpose for which it was
admtted. For exanple, matters and things which a decisi onmaker
is told may be considered for the purpose of explaining the basis
upon whi ch that person acted or made a decision. This, of course,

is all for you, the jury, to decide.
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[1. THEORI ES AND CONTENTIONS I N THI S CASE

Sti pul ated Facts

Before the trial of this case, the parties agreed to the
truth of certain facts in this action. As a result of this
agreenent, the plaintiffs and defendant entered into certain
stipulations in which they agreed that the stipulated facts could
be taken as true without either party presenting further proof on
the matter. This procedure is often followed to save tine in

establishing facts which are undi sput ed.

Facts stipulated to by the parties in this case include the

fol | ow ng:

1. In June, 1997 Kevin Arnmstrong becane enpl oyed as a ranp
agent with Phoenix Airline Services al/k/a Northwest Ar
Li nk.

2. Air Link did not require Kevin Arnstrong to submt to a
physi cal exam nation at the tinme of his enploynent, and
he was permtted to assunme his duties after one week of
trai ni ng.

3. I n January, 1998, Kevin Arnstrong quit his job at Ar

Link and applied for a better paying ranp agent position

at Air Tran in Menphis.

17



10.

Air Tran hired himas a part-tinme ranp agent which | ater
becanme full-tinme and, like Air Link, Air Tran required
no physi cal exam nation and provided mnimal training.
On January 1, 1998, Kevin Arnmstrong was hired by Ar
Tran as a ranp agent.

Around May, 1998, Kevin Arnstrong applied for a regul ar
part-tinme position as an Equi pnent Service Enpl oyee
(“ESE”) at Northwest Airlines. He was extended a
conditional job offer on May 9, 1998.

Kevin Arnstrong applied for an ESE position at Northwest
Airlines in Menphis while still enployed at Air Tran.
Dr. Kevin O Connell is a physician who works for the
Airport Medical dinic who is an expert in occupational
medi ci ne and has substantial know edge of the ESE
position at Northwest Airlines.

Kevin Arnmstrong was di agnosed with Type 1 di abetes at
the age of nine. Dr. Lisa Myers began treating Kevin
Arnmstrong in May, 1997.

On Kevin Arnstrong’s first visit to Dr. Myers on May 2,
1997, Dr. Myers noted that M. Arnstrong had been on
insulin since he was first diagnosed with di abetes as a
ni ne year old; that he was receiving two shots of

insulin daily; and that his bl ood sugar readings and

18



11.

12.

13.

14.

15.

henmogl obi n Alc had been high for the past several

nont hs.

On the first visit, Dr. Myers also noted that his

di abet es was poorly controlled and nmade nmj or
adjustnments to his insulin.

On May 22, 1998, the reading taken closest in tinme to

t he peri od when he was bei ng eval uated for enploynent as
an ESE with Northwest Airlines showed that Kevin
Arnmstrong had a fasting glucose | evel of 253.
Henogl obi n Alc percentages, which neasure three nonth
bl ood sugar averages, should be placed in the 6-7%
range. Beginning in Decenber, 1996, and conti nui ng

t hrough the period when he applied for a position with
Nort hwest Airlines, Kevin Arnmstrong’s nedical records
show percentages ranging from7.6%to 9.4% wth severa
in the 8-9% range.

Kevin Arnmstrong’s two Henogl obin Alc readings in 1998,
the year he applied for an ESE position with Northwest
Airlines, were 9.4% (January 21) and 8.4% (July 1).
ESE' s at Northwest Airlines handl e baggage on the tarnac
(ranp) of airports, transport |luggage in and out of
aircraft bins and between aircraft and baggage areas of

the termnal, and are al so responsible for guiding

19



16.

17.

18.

19.

20.

21.

pl anes in and out of their parking places at airport
gates and for de-icing planes when needed.

Essential functions of the ESE ranp position include
operating heavy equi pnent on the ranp, working at
unprotected heights, and regular heavy lifting on the
ranp at airports.

An enpty baggage cart wei ghs over 1,000 pounds.

The ESE position is a demanding job requiring a high

| evel of visual acuity, constant al ertness, and quick
reaction tine.

| f Kevin Arnstrong had been hired, assum ng he did not
recei ve any discipline and was not discharged, he would
have been paid according to the pay scales for ESE's in
Nort hwest Airlines Agreenent Between Northwest Airlines,
I nc. and International Association of Machinists &

Aer ospace Workers, DOS August 4, 1993 and February 25,
1999.

Chri stopher Hol | oway, an ESE who started his enpl oynent
with Northwest Airlines in May, 1998, the tinme Kevin
Arnmstrong woul d have started had he been hired, is stil
enpl oyed by Northwest Airlines.

The Northwest Airlines ESE job description and nedi cal

recomrendati ons accurately describes the ESE position,

20



i ncluding the essential functions, for which Kevin

Arnstrong appl i ed.

21



Plaintiff’s Contentions
As submitted by counsel for EEOC
and Kevin Arnstrong fromthe Pretrial O der

It is the plaintiffs’ contention that the defendant refused
to hire Kevin Arnmstrong for the position of Equi pnment Service
Enpl oyee (“ESE’ or “luggage handl er”) because of his disability,

i nsul i n dependent di abetes.

Specifically, the evidence will show that in My, 1998, Kevin
Arnmstrong applied for an ESE position at Northwest Airlines and
was extended a conditional job offer, wth a hire date of My 18,
1998. Subsequent to a nedical exam nation at Baptist M nor
Medi cal Center, Kevin Arnstrong was nedically recommended for the
position. Meanwhile, after learning that M. Arnstrong had
I nsul i n dependent diabetes, Dr. Kevin O Connell, defendant’s
medi cal contractor in Mnnesota, requested M. Arnstrong’ s
di abetes records from 1996. Upon reviewing the five lab reports,
Dr. O Connell determned that job restrictions were in order.
Bel i eving that Kevin Arnmstrong was subject to altered states of
consci ousness and sudden i ncapacitation, Dr. O Connell recomended
that Kevin Arnstrong should be restricted fromdriving/operating
heavy equi pnent and wor ki ng at unprotected hei ghts above five
feet. Dr. O Connell did not conduct an individualized assessnent.
He fornmed his conclusions without talking to or exam ni ng Kevin

Arnmstrong; requesting or review ng Kevin Arnstrong’s conpl ete
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medi cal records; consulting wth Kevin Arnmstrong’ s physici an about
his condition; or speaking to Kevin Arnstrong’ s enpl oyers about
his work history. Defendant Northwest Airlines ultimtely

wi thdrew the job offer based on Dr. O Connell’s recomendati on.

Plaintiffs contend that Kevin Arnstrong is a qualified
individual with a disability. He nust frequently nonitor his
bl ood sugar | evels and coordinate his blood sugar wwth the insulin
he takes and the food he eats. The evidence will show that
despite Kevin Arnstrong’ s constant dietary vigilance, his average
bl ood sugar | evels have remai ned el evated wel|l above nornmal.
Plaintiffs contend that these el evated | evel s cause | ong-term
conplications such as devel oping kidney failure, diabetic eye
probl ens or foot problens, but do not result in inmediate synptons
such as altered states of consciousness or sudden incapacitation.
Plaintiffs further contend that the defendant regarded Kevin
Arnstrong as substantially limted in the major life activity of
wor ki ng. The restrictions placed on Kevin Arnstrong, coupled with
defendant’s perception that Kevin Arnstrong was subject to altered
states of consci ousness and sudden incapacitation, would
di squalify Kevin Arnstrong froma broad range of jobs or a class
of jobs. Defendant’s representative stated that there were no
jobs that Kevin Arnstrong could performat Northwest Airlines in

Menphi s.
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Plaintiffs contend that despite Kevin Arnstrong’ s disability,
he is qualified to performthe ESE position. Already enpl oyed as
a luggage handler at Air Tran, Kevin Arnstrong applied for
enpl oynment at Northwest Airlines because he could earn nore noney.
He was particularly qualified because he al so had previous
experience as a luggage handl er for Northwest Air Link, a regional
partner of Northwest Airlines. M. Arnstrong s job
responsibilities at these other air carriers were nearly identical
to the ESE duties at Northwest Airlines. O equal inportance, M.
Arnmstrong has never had a safety related incident on any job and
he has a valid driver’s license fromthe State of Tennessee, with

no restrictions or record of accidents.

Plaintiffs contend that Kevin Arnstrong woul d not have been a
direct threat to hinmself or others in the performance of the ESE
job duties. The evidence will show that M. Arnstrong s di abetes
does not cause himto experience altered states of consciousness,
sudden i ncapacitation, or other synptons that would interfere with

his ability to work as an ESE.

Plaintiffs further contend that whether Kevin Arnstrong
engaged in the interactive process is not an issue in this case
because the plaintiffs have not alleged that defendant denied

Kevin Arnmstrong a reasonabl e acconmodation. On the contrary,
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plaintiffs assert that Kevin Arnstrong does not need an
accomodation. Plaintiffs contend that the enployer and

enpl oyee’ s obligation to engage in the interactive process
triggered by the enpl oyee’s request or the enployer’s recognition
of the need for an accommpdati on. No such accommodati on was
needed here. Even assum ng, arguendo, that reasonable
accomodation is an issue in this case, defendant did not engage
in the interactive process because it sinply sent a blank formto
Kevin Arnmstrong after the decision to withdraw the offer was
essentially nade. Although defendant was in the best position to
know i f any accompdati ons woul d be available, it did not offer
any suggestions. Wen Kevin Arnstrong responded to defendant’s
invitation and requested a reply, defendant did not respond
further. Moreover, the request for Kevin Arnmstrong to engage in
the interactive process was not a bona fide invitation because no

reasonabl e accommopdati on was avail abl e.

Plaintiffs contend that Kevin Arnstrong suffered nental and
enotional harmas a result of defendant’s illegal discrimnation
so as to warrant an award of conpensatory damages in an anount to
be determned by the jury. Plaintiffs contend that defendant
acted in reckless disregard of Kevin Arnstrong’ s federally
protected rights so as to warrant an award of punitive danmages in

an amount to be determ ned by you, the jury. Plaintiffs contend

25



that the evidence will show that M. Arnmstrong is entitled to back
pay in the amount of $26,708.43 and ot her pecuni ary damages in the

anmount of $3, 253. 25.
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Def endant’s Cont entions

As submitted by counsel for
Nort hwest Airlines in the Pretrial Order
The defendant, Northwest Airlines, contends that in 1998,

Kevin Arnstrong applied for a regular part-tinme ESE position at
Nort hwest Airline’s Menphis hub. ESE job duties include
transporting baggage to and from planes on the ranp (or “tarmac”),
| oadi ng and unl oadi ng baggage from pl anes, guiding planes to and
fromgates, and de-icing planes. Essential functions of the job
I ncl ude frequent heavy lifting, operating heavy equi pnent on the
ranp, working at unprotected heights, and driving vehicles on the
ranp, all in close proximty to aircraft as they are being fuel ed
and serviced and to passengers and ot her workers noving rapidly in
all directions. The ESE nust be nmentally alert at all times and
perform the physical demands of the job to neet Northwest
Airline’ s safety standards. Federal law requires that airlines
such as Northwest performtheir services with the highest possible

degree of safety.

After Northwest Airlines received Kevin Arnstrong’ s
application, it nade a conditional offer, contingent upon a pre-
pl acement physical exam nation. The exam nation reveal ed that he
had had open heart surgery and was an insulin-dependent diabetic.
Nort hwest Airline’ s consulting physician, Dr. O Connell, an expert

i n occupational nedicine famliar with the ESE job requirenents,
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request ed additional nedical information regarding Kevin
Arnstrong’ s di abetes. Based on all the information provided by
Kevin Arnmstrong, Dr. O Connell agreed with M. Arnstrong s doctor
(Dr. Myers) that Kevin Arnstrong s di abetes was poorly controll ed.
As a result of his nedical analysis and out of concern for safety,
Dr. O Connell recomrended that M. Arnstrong not drive or operate
heavy equi pnent on the ranp or work at unprotected heights on the

ranp — two essential functions of the ESE job.

Nort hwest Airlines advised M. Arnstrong of the recomrended
restrictions and offered to engage in an interactive
accommodat i ons process, the purposes of which are: (1) to discuss
the recommended restrictions; (2) to identify precisely the
applicant’s limtations; (3) to allow the applicant to submt any
addi tional data, including nedical information, pertinent to his
condition and limtations; and (4) to explore the possibility of
any reasonabl e accommodati ons. Kevin Arnstrong refused to
participate in the interactive process. Northwest Airlines then

withdrew its conditional job offer.

Kevin Arnmstrong does not seek enploynent w th Northwest

Airlines as a renedy to this lawsuit, as he is pursuing his

lifelong anmbition of a career in |aw enforcenent.
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Nort hwest Airlines contends that it is not liable in this
case for the foll ow ng reasons, any one of which would result in a
j udgnment for defendant Northwest Airlines:

1. As to any claimthat Northwest Airlines “regarded” Kevin

Arnstrong as di sabled, the unrebutted proof shows that
Nort hwest did not act on the basis of stereotypes about
di abetes, but rather acted as the |aw requires, on the
basi s of nedical evidence and specific physical
restrictions recomended by a consulting physician.

2. Mor eover, Northwest did not regard M. Arnstrong as
significantly restricted in his ability to perform
either a class of jobs or a broad range of jobs in
various classes. Rather, it only considered hi munable
to performa single job — the ESE j ob.

3. Kevin Arnmstrong was not a qualified individual with a
di sability because he could not performthe essential
functions of the ESE. Specifically, he was unable to
wor k at unprotected heights or drive or operate heavy
equi pnrent on the ranp — two essential functions of the
ESE position.

4. Nort hwest did not withdraw its conditional offer of
enpl oynment to Kevin Arnstrong because it regarded him as
di sabl ed, but rather due to the fact that his diabetes

was poorly controlled, which made himunqualified to
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performthe essential functions of the ESE job and posed
a safety risk to himself, his co-workers, and the
publi c.

Kevin Arnmstrong’s refusal to engage in the ADA nmandat ed
i nteractive process precludes himfrom succeedi ng on an
ADA cl ai m

Nort hwest had a | egitimte business reason for not
hiring M. Arnmstrong (safety risk). For this reason

al so, Northwest is not |iable.

Kevin Arnmstrong woul d have posed a direct threat to

hi msel f, his co-workers, and the public in the ESE
position. For this reason, Northwest was not obligated
to hire himfor that position and is not |iable.

Nei t her Nort hwest nor any hi gh managenent official of
Nort hwest acted with malice or reckless indifference to
Kevin Arnmstrong’s federally protected rights. Rather,
Nort hwest acted in a good faith attenpt to conply with
the | aw by adopting policies and procedures designed to

prohi bit discrimnation in the workpl ace.
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[11. GENERAL I NSTRUCTI ONS ON THE APPLI CABLE LAW

Turning nowto the legal theories in the case, it is ny duty
totell you what the lawis. |If any |lawer has told you that the
law is different fromwhat | tell you it is, you nust, of course,
take the law as | give it to you. That is ny duty. However, it
I's your duty, and yours alone, to determ ne what the facts are and
after you have determ ned what the facts are, to apply those facts
tothe lawas | give it to you, free fromany bias, prejudice or

synpat hy, either one way or the other.
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The Statute (88A-1)

The claimbefore you is based on 42 U.S.C. § 12101, which is
al so known as the Anericans Wth Disabilities Act or the ADA.

This statute provides in part that:

No covered entity shall discrimnate against a
qualified individual wwth a disability because
of the disability of such individual in regard
to job application procedure, the hiring,
advancenent, or discharge of enpl oyees,

enpl oyee conpensation, job training, and other
terms, conditions, and privileges of

enpl oynent .

The purpose of the Anericans Wth Disabilities Act is to
provide a clear and conprehensive national policy to elimnate
discrimnation in the workplace agai nst individuals with

disabilities.
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The ADA defines disability as foll ows:

(A) a physical or nmental inpairment that substantially
l[imts one or nore of the major life activities of
such i ndi vi dual

(B) a record of such inpairnment; or

(C being regarded as havi ng such inpairnent.

In this case, M. Arnmstrong does not claima “disability”
under either (A) or (B) above; he only clains that he is entitled
to relief under subsection (C). M. Arnstrong specifically
asserts that Northwest Airlines “regarded” himas having an
i npai rment that substantially limts himin one or nore major life

activities.

To hel p you understand the legal claim shortly I will define
for you several terns and will set out the elenents that nust be
proved by a preponderance of the evidence in order to establish

plaintiffs’ clai munder the ADA.

The determ nation of whether an individual is disabled nust
be made with reference to neasures, such as eyegl asses and cont act
| enses, that mtigate the individual’s inpairment. A “disability”
exi sts only where an inpairnent “substantially limts” a major

life activity, not where it “mght,” “could,” or “would” be
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substantially limting if corrective neasures were not taken.
Stated a different way, a person whose nedical condition, or
inmpairment, is “corrected” by the use of nedication or a
corrective devise is not a person with a “disability” under
subparts (A) and (B) above; but, of course, such a person can be a

person with a “disability” under subpart (C) above.

Renenber, M. Arnstrong’'s claimin this case is a subpart (O
claiminvol ving all egedly being regarded as having “an inpairnment
that substantially limts himin one or nore mgjor life

activities.”
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Pur pose of Subsection (C)

Under subsection (O, individuals who are “regarded as”
having a disability are disabled within the neaning of the ADA
There are two apparent ways in which individuals may fall w thin
this statutory definition: (1) a covered entity (i.e., enployer)
m st akenly believes that a person has a physical inpairnment that
substantially limts one or nore major life activities, or (2) a
covered entity (i.e., enployer) m stakenly believes that an
actual, non-limting inpairnent substantially limts one or nore
major life activities. 1In both cases, it is necessary that a
enpl oyer or potential enployer entertain m sperceptions about the
i ndividual — it nust believe either that one has a substantially
[imting inmpairnment that one does not have or that one has a
substantially limting inpairnment when, in fact, the inpairnent is
not so limting. These m sperceptions often result from
stereotypi c assunptions not truly indicative of individual

ability.

Congress, by anending the definition of “handi capped
i ndividual” to include not only those who are actually physically
i npai red, but al so those who are regarded as inpaired and who, as

a result, are substantially limted in a myjor life activity,
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acknow edged that society’'s accunul ated nyths and fears about
disability and di sease are as handi capping as are the physi cal
l[imtations that flow fromthe inpairnment. The purpose of subpart
(C - the regarded as prong — is to cover individuals “rejected
froma job because of the ‘nmyths, fears and stereotypes’

associated with disabilities.”
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El enents of the d aim (P-20)

Turning nowto the elenents (i.e., facts) that plaintiffs
EEOC and Kevin Arnstrong nust prove to establish their claimof
i ntentional discrimnation by defendant Northwest Airlines,
plaintiffs have the burden of proving the follow ng essenti al

el ements by a preponderance of the evidence:

1. That M. Arnmstrong was regarded as having a disability
as defined in these instructions;

2. That M. Arnstrong is otherwise qualified to performthe
job requirenments, w thout accommobdati on; and

3. That M. Arnstrong suffered an adverse enpl oynent

deci si on because of the perceived disability.
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(P-14)

In order to establish the first elenent, that is, that M.
Arnmstrong was regarded by Northwest Airlines as having a

disability, | must first define the termdisability.

Disability Defined

Under the ADA a disability is a physical or nental Inpairnent

that substantially limts one or nore of the mpjor life activities

of an i ndivi dual .

The ternms within the definition are defined as foll ows:

(1) Under the ADA, a physical or nental inpairment is any
physi ol ogi cal disorder, or condition, cosnetic disfigurenent,
or anatom cal |oss affecting one or nore of the follow ng
body systems: neurol ogi cal, muscul oskel etal, special sensory
organs, respiratory (including speech organs),

cardi ovascul ar, reproductive, digestive, genital-urinary,

hem ¢ and | ynphatic, skin, and endocri ne.
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Substantially Limted (P-17)

(2) To be regarded as substantially limted in the major
life activity of working, an individual nust show that the
enpl oyer regarded himas “significantly restricted in the ability
to performeither a class of jobs or a broad range of jobs in
various classes as conpared to the average person having

conparable training, skills and abilities.”

A class of jobs includes the job fromwhich the individual
has been disqualified because of an inpairnent, and the nunber and
types of jobs utilizing simlar training, know edge, skills, or

abilities.

A broad range of jobs includes the job fromwhich the
I ndi vi dual has been disqualified because of an inpairnent, and the
nunmber and types of other jobs not utilizing simlar training,

know edge, skills, or abilities.
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Major Life Activity (P-15)

(3) For ampjor life activity to be substantially limting
“an individual nust have an inpairnent that prevents or severely
restricts the individual fromdoing activities that are of central
i nportance to nost people’ s daily lives. Mijor life activities
i nclude, but are not limted to, “functions such as caring for
onesel f, perform ng manual tasks, wal king, seeing, hearing,
eating, speaking, breathing, |earning, and working.” The

I mpai rnment’ s inpact nust al so be pernmanent or |ong-term
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Rel i ance on Medical Restrictions (D 17)

The ADA was not intended to punish an enployer for foll ow ng
work restrictions inposed by a doctor, and an enployer |awfully
may rely on a doctor’s assessnent as to a person’s qualifications
for a job. Therefore, an enployer who foll ows the nedical
restrictions recommended by a doctor does not regard an applicant

as di sabl ed.

You nust, of course, determ ne whether or not the physician
acting on behalf of an enployer inposing restrictions on an
applicant for enploynment conplies with the ADA in inposing those
restrictions. A physician who acts on behalf of an enpl oyer nust,
before inposing restrictions, performan individual assessnent of
the applicant’s condition to determ ne whether it poses a direct
threat and/or whether the applicant is a qualified individual
under the ADA. If no individual assessment was perfornmed by the
physi ci an, then the physician’s inposed restriction need not be
accepted by the jury. In making that determ nation, you may al so
consider factors such as whether the physician consi dered whet her
the applicant had disability-related problens on jobs prior to his
application and consideration for enploynment by the enpl oyer, and
whet her the physician considered the applicant’s nedical records

at the time of the physician s deci sion.
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Busi ness Judgnent

The | aw al | ows an enpl oyer, such as Northwest Airlines, broad
di scretion in the inplenentation of its legitimte business
obj ectives, including the supervision and managenment of its
enpl oyees and their assignments and discipline. Conversely, an
enpl oyer may not take action against an applicant, in whole or in

part, for a discrim natory reason

If you find that the defendant's actions with respect to the
plaintiff in this case were not notivated by discrimnation, then
you nmust render a verdict for the defendant, even though you m ght
feel that the defendant's actions were unreasonable, arbitrary, or
unfair. It is not your role, as jurors, to determ ne the
reasonabl eness or fairness of the defendant's enpl oynent
deci sions, to second-guess the defendant's busi ness judgnent, or
to substitute your judgnent for the defendant's as to the
appropriate course of action in dealing with the plaintiff. You
are, of course, as previously discussed, to determ ne whether the
defendant intentionally discrimnated against plaintiff Arnstrong
because he was regarded as having a disability. Your sole
responsibility is to determne the legality of the defendant's

actions in accordance with these instructions.
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Summary (P-18)

To summarize, under the first elenment, plaintiffs nust prove
by a preponderance of the evidence that M. Arnstrong was regarded
by the defendant as having a disability, that is, a physical or
mental inpairnent that substantially [imts one or nore of the

major life activities of an individual.

If plaintiff has established each of the conponents of the
first element by a preponderance of the evidence, then you should
proceed to anal yze the requirenents of the second elenent. |If he
has not proved the conmponents of the first elenent by a
preponderance of the evidence, then you nust return a verdict for

t he defendant on Question 1 of the verdict form
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Second El enent (P-19)

The second el ement of a claimunder the ADA is that plaintiff
Kevin Arnmstrong was a “qualified individual” at the time of his

appl i cation.

To satisfy this elenent, the plaintiffs nust prove two things

by a preponderance of the evidence:

1. That Kevin Arnstrong was qualified for the

position, and

2. That he could performthe essential functions of

the position w thout reasonabl e accommobdati on.

Additionally, in this case, Northwest Airlines asserts that
M. Arnmstrong, was a “direct threat” to the health and/or safety
of hinself or others. Such a defense is permssible and, if
establ i shed by a preponderance of the evidence, is a conplete
defense to a claimof discrimnation under the ADA. As noted,
however, the burden of proof on a “direct threat” defense is on
the defendant and if the defendant fails in that burden then you

cannot return a verdict for the defendant on that basis.
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Qualified Individual

As | just stated, to establish that Kevin Arnstrong is a
qualified individual, the first thing the plaintiffs nust prove is
that plaintiff Kevin Arnstrong was qualified for the position a
the tinme he applied. This nmeans that plaintiff Kevin Arnstrong
had the requisite skill, experience, education, and other job-

related requirenments of the ESE when he applied for that position.
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Essenti al functions of Position
(88A-15)

Moreover, for you to find that plaintiff Kevin Arnmstrong was
gqualified for the position, you nust determ ne by a preponderance
of the evidence that he was able to performthe essenti al
functions of the ESE position and that he did not need an

acconmmpdation to do so.

In order to make this determ nation, you will need to
determ ne what were the essential functions of the ESE position.
The “essential functions of an enpl oynent position” are the basic,
fundamental duties of a job that a person nust be able to perform
in order to hold a particular position. Essential functions do

not include marginal job duties of the position.

A job function may be considered essential for any of several

reasons. These include, but are not |imted to, the follow ng:

2. The reason the position exists is to performthat
function;
3. There are a |imted nunber of enployees avail abl e anong

whom t he perfornmance of that job function can be

di stri buted; and
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4. The job function is highly specialized and the person in
that position is hired for his expertise or ability to

performthat particular job function.

In determ ning whether or not a particular job function is
essential, you may, along with all of the evidence which has been

presented to you, consider the follow ng factors:

1. The enpl oyer’s judgnment as to which functions of the job
are essential;

2. Witten job descriptions prepared by the enployer for
advertising or posting the position;

3. Witten job descriptions prepared by the enployer for
use in interview ng applicants for the position;

4. The amount of time spent performng the function;

5. The consequences of not requiring the person hol ding the
position to performthe function;

6. The ternms of any collective bargai ning agreenent;

7. The work experience of past enployees who have held the
position; and

8. The work experience of current enployees who hol d

simlar positions.
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The plaintiff Kevin Arnmstrong nust have been able to perform
all of the essential functions of the position wthout
acconmodation, at the tinme defendant withdrew the offer of
enpl oynment. An enpl oyer nay not base an enpl oynent deci sion on
specul ation that plaintiff Arnstrong would not be a qualified
i ndividual at sone tine in the future. On the other hand, an
enployer is not required to speculate that an enpl oyee’s condition
will inprove if that enployee is not able to fulfill all of the

essential functions of the position at the tinme in question.
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Accommpbdati on (P-13)

An enpl oyer nust provide a reasonabl e accomobdation to the
known physical or nental limtations of a qualified enployee,
unless it can show that the accommodati on woul d i npose an undue
hardship on its business. A reasonabl e acconmpdation is any
nodi fication or adjustnent to a job, and enploynent practice, or
the work environnment that nmakes it possible for an individual with

a disability to enjoy equal enploynent opportunity.

A di sabl ed enpl oyee bears the initial burden of proposing
accomodat i on and showi ng that accommodation is objectively

reasonabl e.

An applicant, if the enployer clains the disabled applicant
woul d be unqualified to performessential functions of the job,
must prove that the applicant would, in fact, be qualified for the

j ob.

If a qualified enployee is not seeking a reasonable
accommodation, but instead is alleging that he can performthe
essential functions of the job w thout reasonabl e acconmopdati on,
then the enpl oyee’s only burden of proof is to show that he was

qualified to performthe essential functions of the job. The
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di sputed i ssues invol ving reasonabl e accommopdati on only arise when

an enpl oyee i s seeking an acconmodat i on.

In this case, M. Arnmstrong has sought no acconmodati on.

51



No Accommobdati on

When an applicant for enploynent asserts that his nedical
condition has been corrected and declines to seek an
accomodati on, the enpl oyer has no obligation to provide
accomodation for that enployee under the ADA. There is no
assertion in this case that Northwest Airlines has or had any
obligation to provide accommobdation to M. Arnstrong. Hi's
deci sion not to seek acconmodation resolves that issue.

Therefore, if you, the jury, determ ne based on a preponderance of
the evidence, that M. Arnstrong could have perforned the
essential functions of the job of ESE at Northwest Airlines with
accomodati on, but could not performthe job wthout
accommodation, then he is not a qualified individual for purposes
of this case under the ADA and the defendant Northwest Airlines
woul d be entitled to a verdict in their favor, because of the
failure of the plaintiff to prove by a preponderance of the

evi dence the facts necessary to establish the second el enent of

his claim

On the other hand, if you, the jury, believe that M.

Arnmstrong coul d have performed the essential functions of the job

wi t hout an acconmodation then he is a qualified individual for
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pur poses of this case under the ADA, unless he was a “direct

threat” as that termis defined bel ow
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If Individual is a Direct Threat, he is not a
Qualified Individual (P-22)

It is a defense to a claimof discrimnation based upon
disability that the plaintiff was not hired because he was a
direct threat. Direct threat means a significant risk to health
or safety of the individual or others that cannot be elim nated or
reduced by reasonabl e accommobdation. The determ nation that a
direct threat exists nust be based on a specific personal
assessnent of the plaintiff’s present ability to safely perform
the essential functions of the job. This assessnent of the
plaintiff’s ability nust be based on either a reasonabl e nedi cal
judgment that relies on the nost current medi cal know edge, or on

t he best avail abl e objective evi dence.

Such evidence may include input fromthe disabled individual,
t he experience of the disabled individual in previous jobs, and
docunentati on from nmedi cal doctors or other health care
prof essi onal s who have expertise in the disability involved and/or
di rect knowl edge of the individual with the disability. In
determ ni ng whet her an individual would pose a direct threat, the
factors to be considered include:

1. The duration of the risk;

2. The nature and severity of the potential harm

3. The likelihood that the potential harmw || occur; and
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4. The i mm nence of the potential harm

Stated in another way, an enployer may apply a qualification
standard insisting that an individual not pose a direct threat to
the health or safety of hinself or other individuals in the work
place. A “direct threat” is a significant risk to the health and
safety of the applicant or others that cannot be elimnated by
reasonabl e accommodation. A slightly increased risk is not enough
to constitute a direct threat; there nust be a significant (that

is, real) probability of substantial harm

As stated earlier, the burden of proof for establishing the
direct threat defense rests on the enployer. Northwest Airlines
has asserted that defense in this case and if the defendant has
establ i shed by a preponderance of the evidence that M. Arnstrong
was a “direct threat” as that term has been defined, then you nust
return a verdict for the defendant on Question 2 of the Verdict

Form

Do not forget, however, that as to the elenents of his claim

the plaintiff has the burden of proof.
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Third El enent

The third elenment that plaintiff nust prove is that the
defendant’s acts were a proxi nate cause of the harm sustai ned by
the plaintiff. Proximte cause nmeans that there nust be a
sufficient causal connection between the act or om ssion of a
def endant and any injury or damage sustained by the plaintiff. An
act or omssion is a proximate cause if it was a substanti al
factor in bringing about or actually causing injury, that is, if
the injury or damage was a reasonably foreseeabl e consequence of
the defendant’s act or omssion. If an injury was a direct result
or a reasonably probabl e consequence of a defendant’s act or
om ssion, it was proximately caused by such act or omssion. In
other words, if a defendant’s act or om ssion had such an effect
in producing the injury that reasonabl e persons would regard it as
being a cause of the injury, then the act or omssion is a

pr oxi mat e cause.

In order to recover damages for any injury, the plaintiff
nmust show by a preponderance of the evidence that such | oss or
injury would not have occurred without the conduct of the
defendant. If you find that the defendant has proved, by a
preponderance of the evidence, that the plaintiff conplains about

an acti on which would have occurred even in the absence of the
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def endant’ s conduct, you nust find that the defendant did not

proxi mately cause plaintiff’s injury.

A proxi mate cause need not always be the nearest cause either
intime or in space. In addition, there nay be nore than one
proxi mate cause of an injury or damage. Many factors or the
conduct of two or nore people may operate at the same tine, either

i ndependently or together, to cause an injury or | oss.

The question under the third element of plaintiff’'s claim
under the ADA is whether Kevin Arnstrong suffered an adverse
enpl oynment deci si on because the defendant regarded Kevin Arnmstrong

as having a disability.

To satisfy this elenent, the plaintiffs nmust prove by a
preponderance of the evidence that the defendant did not hire M.
Arnmstrong because defendant perceived his diabetes as a disability

as defined previously in these instructions.

This means that Kevin Armstrong’ s perceived disability was a
factor that made a difference in the decision to hire him Thus,
this elenent is not satisfied if you find that the defendant woul d
have taken the same action in the absence of Kevin Arnstrong’s

percei ved disability.
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An enpl oyer may not refuse to hire an individual because of a
disability or a perceived disability, but may refuse to hire a
per son because that person is unable to do the job, or for any

ot her non-discrimnatory reason

In summary, as to the third elenent, if the plaintiffs have
failed to establish by a preponderance of the evidence that M.
Arnmstrong suffered an adverse enpl oynent action (i.e. was not
hired) because of discrimnation by the defendant in violation of
the ADA, then you nust return a verdict for the defendant.
Conversely, if you find that the plaintiff has established by a
preponderance of the evidence that M. Arnstrong suffered an
adverse enpl oynent action (i.e. was not hired) because of
di scrimnation by the defendant in violation of the ADA, then you

must return a verdict for the plaintiff.
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V. DAMAGES

If the plaintiffs prove by a preponderance of the evidence
that the defendant is liable on the plaintiffs’ claim then you
nmust determ ne the damages to which plaintiff Kevin Arnstrong is
entitled. You should not infer that plaintiff Arnstrong is
entitled to recover damages nerely because | aminstructing you on
how to award damages. It is your function to decide on liability,
and | aminstructing you on damages only so that you will have
gui dance should you decide that plaintiff Arnstrong is entitled to

recovery.
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Conpensat ory Damages (P-24)

I f you should find that Kevin Arnstrong was a qualified
i ndividual with a disability who suffered an adverse enpl oynent
action by the defendant, then you nust determ ne an anmount that is
fair conpensation for M. Arnstrong s damages. Conpensatory
damages or actual damages seek to nake the party whole — that is,
to conpensate the plaintiff for the danage that the plaintiff has
suffered as a result of the defendant’s discrimnatory actions.
You nmay award conpensatory danmages only for injuries that the
plaintiffs prove were proximately caused by defendant's unl awf ul
conduct. Conpensatory danages are not limted nerely to expenses
that the plaintiff has borne. Instead, conpensatory damages
should fairly and justly conpensate plaintiff for the financial
| oss he has suffered as a result of that conduct. The damages, if
any, that you award must be fair conpensation, no nore and no

| ess.

If you decide to award conpensatory damages, you shoul d be
gui ded by di spassi onate common sense. Conputing danages may be
difficult, but you nust not let that difficulty |lead you to engage
in arbitrary guesswork. On the other hand, the | aw does not
require M. Arnstrong to prove the anmount of |osses with

mat hemati cal precision, but only with as much definiteness and
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accuracy as the circunstances permt. |In particular, in regard to
pain and suffering and nental and enotional distress, you nmay
award damages to M. Arnstrong for any alleged hum liation,
enotional distress, mental anguish, and suffering that he
experienced as a result of defendant’s withdrawal of its offer of

enpl oynent .

No evidence of nonetary val ue of such intangible things as
pain and suffering has been, or need be, introduced into evidence.
There is no exact standard for fixing the conpensation to be
awar ded for these el enents of damages. Any award you make nust be

fair in light of the evidence presented at trial.
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Back Pay Damages (P-23)

If you find that the defendant discrinm nated agai nst Kevin
Arnmstrong on the basis of his disability, then you nmust determ ne
an anmount that would conpensate himfor the salary and ot her
conpensation that M. Arnstrong woul d have earned of received if
defendant had hired him |In conputing noney danmages, you may not
rely on specul ati on or guesswork. However, absolute precision is
not required. You may nmake an estimate of the anount of noney
that will constitute just and reasonabl e conpensati on based on the
facts that are before you. Any anbiguities should be resolved

agai nst the defendant.

In this case, the neasure of damages for | ost wages and ot her
conpensation resulting fromthe violation of ADA is the difference
bet ween the anount of noney M. Arnmstrong woul d have earned had he
been hired by defendant and the anobunt he actually earned, from

May 1998 to the present.

M. Arnmstrong was under a duty to mtigate (to avoid or
m nimze) the back pay damages, by exercising reasonable diligence
i n seeking enploynment that could have substantially conpensated
him M. Arnstrong need not go into another |ine of work, accept

a denotion, or take a deneaning position. M. Arnstrong’s duty to
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mtigate his damages did not require himto | ook for or accept
enpl oyment substantially equivalent to any job he had previously
hel d; he was under a duty only to |look for and accept enpl oynent
substantially equivalent to the job which he was discrimnatorily

deni ed.

The enpl oyer has the burden of denonstrating that there were
substantially equival ent positions available with virtually
i dentical pronotional opportunities, conpensation, job
responsi bilities, working conditions, and status. The enpl oyer
al so has the burden of showing that M. Arnstrong failed to use
reasonabl e care and diligence in seeking such positions. The
plaintiff’s diligence nust be evaluated in |light of the individual

characteristics of the claimant and the job market.

The defendant may satisfy his burden only if it establishes
that there were substantially equival ent positions which were
avai l able; and the plaintiff failed to use reasonable care and

diligence in seeking such positions.

The plaintiff is only required to nake reasonable efforts to

mtigate his damages, and is not held to the highest standard of

diligence. In other words, M. Arnstrong is not required to go to
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heroic lengths in attenpting to mtigate his damages, but only

t ake reasonabl e steps to do so.
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(D-28)

You may award as actual damages an anount that reasonably
conpensates M. Arnstrong for any | ost wages and benefits, taking
into consideration any increases in salary that he woul d have

recei ved had he not been discrimnated agai nst.

You nust reduce any award by the anount of expenses that M.
Arnmstrong woul d have incurred in nmaking those earnings, and al so
by any anmount M. Arnstrong has earned while working for other

enpl oyers since Northwest’'s failure to hire him

If you find that M. Arnmstrong voluntarily quit a job with
anot her enployer after Northwest failed to hire him you nust
reduce any award by any anount M. Arnstrong woul d have earned if

he had continued to work in the job that he quit.

Furthernore, if you find that M. Armstrong voluntarily |eft
the airline industry in order to learn and develop a career in a
different field of work, he is not entitled to any danages after

the date that he left the airline industry.
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Puni tive Damages (P-25/D29)

If you award the plaintiff actual damages, then you may al so
make hima separate and additional award of punitive danages.
Punitive danages are awarded, in the discretion of the jury, to
puni sh a defendant for its wongful conduct and to deter others

fromengaging in simlar wongful conduct.

The plaintiff may recover punitive damages if he establishes
that the defendant’s agent acted with nmalice or reckless
indifference to his federally protected rights. Punitive damages
may be awarded agai nst Northwest Airlines because of an act by an
agent if the principal authorized the act; the agent was unfit and
the principal was reckless in enploying him or the agent was
enpl oyed in a managerial capacity and was acting within the scope
of the enploynent; or the principal or managerial agent of the
principal ratified or approved the act. However, Northwest nay
not be held liable for punitive damges because of discrimnatory
acts on the part of its managerial enployees where those acts by
such enpl oyees are contrary to the enployer’s own good faith
efforts to conply with the I aw by inplenenting policies and
prograns designed to prevent such unlawful discrimnation in the

wor kpl ace.
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To determ ne whet her the agent was acting in a manageri al
capacity, you nust determne the type of authority that the
enpl oyer has given to the enpl oyee, the anount of discretion that

t he enpl oyee has in what is done and how it is acconplished.

An award of punitive damages woul d be appropriate if you
find:

1. That a hi gher managenent official of Northwest
personal ly acted wwth malice or reckless
indifference to M. Arnstrong’ s protected rights;
or

2. That Northwest itself had not acted in a good faith
attenpt to conply with the | aw by adopting policies
and procedures designed to prohibit such

discrimnation in the workpl ace.
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Punitive Damages (88A-30)

Again, if you should find that the defendant is |iable for
di scrimnating against the plaintiff in violation of the ADA, then
you have the discretion to award punitive damages in addition to
conpensat ory damages. The purpose of punitive danages is to
puni sh a defendant for shocking conduct and to set an exanple to
deter others fromcommtting simlar acts in the future. You may
award punitive damages only if you find that the plaintiff has
proved by a preponderance of the evidence that the defendant
intentionally engaged in discrimnatory actions with malice or

with reckless indifference to the rights of the disabl ed.
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Reckl ess or Muali ci ous

A person acts intentionally when it is the person’ s purpose

or desire to do a wongful act or to cause the result.

A person acts reckl essly when the person is aware of, but
consciously disregards a substantial and unjustifiable risk of
injury or damage to another. Disregarding the risk nust be a
gross deviation fromthe standard of care that an ordinary person

woul d use under all the circunstances.

A person acts maliciously when the person is notivated by ill

will, hatred or personal spite.

If you, the jury, find that the conduct of Northwest Airlines
as determ ned under these instructions was with malice or reckl ess
indifference to M. Arnstrong’s federally protected rights under
the ADA, then indicate so in your response to question 6 on the
verdict form but do not indicate the anobunt of punitive danmages
you woul d award. That question will be reserved until the parties
have a final opportunity to present sone additional evidence on
t he questi on.

O course, if you find that the action of Northwest Airlines

were neither malicious or with reckless indifference to the rights

69



of M. Armstrong, then you should so indicate in response to

guestion 6, and that will be your final verdict in this case.
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Verdict Form

Finally, |adies and gentlenen, we cone to the point where we
wi |l discuss the formof your verdict and the process of your
deliberations. You will be taking with you to the jury room a
verdict formwhich reflects your findings. The verdict formreads

as foll ows:

[ Read Verdict Fornij

You will be selecting a foreperson after you retire to the
jury room That person will preside over your deliberations and
be your spokesperson here in court. Wen you have conpl eted your
del i berations, your foreperson will fill in and sign the verdict

form

Your verdict nust represent the considered judgnent of each
of you. In order to return a verdict, it is necessary that each
of you agree to that verdict. That is, your verdict nust be

unani nous.

It is your duty as jurors to consult with one another and to
deliberate with a view to reaching an agreenent, if you can do so

wi t hout violence to individual judgnents. Each of you nust decide
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the case for yourself, but do so only after an inpartial

consi deration of the evidence with your fellow jurors. In the
course of your deliberations, do not hesitate to re-exam ne your
own views and change your opinion if convinced it is erroneous.
But do not surrender your honest conviction as to the weight or
effect of evidence solely because of the opinion of your fell ow

jurors, or for the nmere purpose of returning a verdict.

W will be sending with you to the jury roomall of the
exhibits in the case. You may not have seen all of these
previously and they will be there for your review and
consideration. You may take a break before you begin deliberating
but do not begin to deliberate and do not discuss the case at any
time unless all eight of you are present together in the jury
room Sone of you have taken notes. | rem nd you that these are
for your own individual use only and are to be used by you only to
refresh your recollection about the case. They are not to be
shown to others or otherw se used as a basis for your discussion

about the case.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

EQUAL EMPLOYMENT OPPORTUNI TY
COWM SSI ON,

Pl aintiff,
and
KEVI N ARMSTRONG,

I ntervening Plaintiff,
No. 00-2916

V.

NORTHWEST Al RLI NES, | NC.,

N N N N N N ! ! N e e e e e e

Def endant .

VERDI CT

We, the jury, unaninously answer the questions submtted by
the Court as follows:
1. (First elenment) Do you find by a preponderance of the
evi dence that defendant Northwest Airlines regarded M.
Arnmstrong as having a disability as defined in the jury

i nstructi ons?

If your answer to Question No. 1 is “NO, " stop here, sign the
verdict formand return to the Court. |If your answer is “YES

proceed to Question 2.



2. (Second elenment) Do you find by a preponderance of the
evidence that plaintiff Kevin Arnstrong was a qualified
i ndi vidual able to performthe job requirenents of the
ESE position and that M. Arnstrong did not pose a
direct threat to hinmself or others as defined in the

jury instructions?

| f your answer to Question No. 2 is “NO " stop here, sign the
verdict formand return to the Court. If your answer is “YES,

proceed to Question 3.

3. (Third elenment) Do you find by a preponderance of the
evi dence that Kevin Arnstrong suffered an adverse
enpl oynent deci si on because of the perceived disability
(that is, was not hired by Northwest Airlines in
violation of M. Arnmstrong’s federally protected rights

under the Anericans with Disabilities Act)?

| f your answer to Question No. 3 is “NO " stop here, sign the
verdict formand return to the Court. If your answer is “YES,

proceed to Questions 4, 5, and 6.



4. Do you find that plaintiff is entitled to back pay?

| f your answer to Question No. 4 is “YES,” then under the
| aws as given you in these instructions, state the anmount of back
pay that should be awarded fromthe defendant.

AMOUNT:  $

5. (Conpensat ory damages) Do you find by a preponderance of
the evidence that plaintiff Kevin Arnstrong suffered
enotional pain and nental anguish as a result of the

unl awf ul conduct of the defendant?

| f you answered “YES' to Question No. 5, then under the |aws
as given you in these instructions, state the anount of
conpensatory damages that plaintiff should be awarded fromthe
def endant .

AMOUNT:  $




6. Have the plaintiffs showm by a preponderance of the
evi dence that defendant’s adverse actions were in
mal i ci ous or reckless disregard of M. Arnmstrong’ s

federally protected rights?

FOREPERSON DATE
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