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JURY | NSTRUCTI ONS

Ladi es and gentlenen of the jury, we have now cone to the
point in the case when it is ny duty to instruct you in the | aw
that applies to the case and you nust follow the law as | state

it to you.

As jurors it is your exclusive duty to decide all questions
of fact submtted to you and for that purpose to determ ne the

ef fect and val ue of the evidence.

You nust not be influenced by synpathy, bias, prejudice or

passi on.

You are not to single out any particular part of the
instructions and ignore the rest, but you are to consider all the
instructions as a whole and regard each in the light of all the

ot hers.



Now | et me outline for you the parts of the charge so that
you can followit nore easily. First, I will instruct you as to

t he burden of proof and upon which party the |aw pl aces that

burden in the case, and I will give you sone rules to help you as
you consi der the evidence. Second, | will outline for you the
theories of the parties. Third, | will outline for you the |aw

to apply in determining the | egal issues with respect to
liability. Fourth, I will instruct you on the law with respect
to damages. Finally, | will explain to you about the form of

your verdict.



2-8
Governnmental Entity Defendant
Al l Persons Equal Before the Law

The defendant, Menphi s/ Shel by County Health Departnent, is a
governnmental entity. The fact that a governnental entity is a
party must not prejudice you in your deliberations or in your

verdi ct .

You may not discrimnate between governnental entities and
natural individuals. Both are persons in the eyes of the | aw,
and both are entitled to the sanme fair and inparti al

consideration and to justice by the sane | egal standards.

Thi s case shoul d be considered and deci ded by you as an
action between persons of equal standing in the comunity, of
equal worth, and holding the same or simlar stations of life. A
governmental entity is entitled to the same fair trial at your
hands as a private individual. Al persons, including
governmental entities and other organizations, and individuals
stand equal before the law, and are to be dealt with as equals in

a court of justice.



Wi | e t he Menphi s/ Shel by County Heal th Departnent (“Health
Departnent”) is the defendant in this case, that does not nean
that only the actions of the Heath Departnent as one body can be
considered by you in determining its liability in this case. The
Heat h Departnent acts not only through the policies and deci sions
that it nakes, but also through its designated supervisory
enpl oyees and ot hers designated by the Health Departnent to act

on its behal .

Pay close attention to the remai nder of these instructions.
As you apply subsequent portions of these instructions, you wll
have to determ ne whether or not individual Health Departnent
enpl oyees were authorized to act on behalf of the Menphi s/ Shel by
County Heal th Departnent.



Bur den of Proof and
Consi deration of the Evidence

Il will now instruct you with regard to where the |aw pl aces
t he burden of naking out and supporting the facts necessary to

prove the theories in the case.

Wien, as in this case, the defendant denies the nmateri al
all egations of the plaintiff's clainms, the | aw places upon the
plaintiff the burden of supporting and meki ng out her clainms upon
every material issue in controversy by the greater weight or

pr eponderance of the evidence.

Preponderance of the evidence neans that anount of factual
information presented to you in this trial which is sufficient to
cause you to believe that an allegation is probably true. In
order to preponderate, the evidence nust have the greater
convincing effect in the formation of your belief. [If the
evi dence on a particular issue appears to be equally bal anced,

the party having the burden of proving that issue nust fail.

You nust consider all the evidence pertaining to every

i ssue, regardless of who presented it.

You, menbers of the jury, are judges of the facts concerning
the controversy involved in this lawsuit. In order for you to

determ ne what the true facts are, you are called upon to weigh



the testinmony of every wtness who has appeared before you and to
give the testinony of the witnesses the weight, faith, credit and

value to which you think it is entitled.

You will note the manner and denmeanor of w tnesses while on
the stand. You must consider whether the wi tness inpressed you
as one who was telling the truth or one who was telling a
fal sehood and whether or not the witness was a frank w tness.

You shoul d consi der the reasonabl eness or unreasonabl eness of the
testinmony of the witness; the opportunity or |ack of opportunity
of the witness to know the facts about which he or she testified;
the intelligence or lack of intelligence of the witness; the
interest of the witness in the result of the lawsuit, if any; the
relationship of the witness to any of the parties to the lawsuit,
if any; and whether the witness testified inconsistently while on
the witness stand, or if the witness said or did sonething or
failed to say or do sonething at any other tinme that is

inconsistent with what the witness said while testifying.

These are the rules that should guide you, along with your
common judgnent, your commbn experience and your conmmbn
observations gained by you in your various walks in life, in
wei ghing the testinmony of the witnesses who have appeared before

you in this case.



If there is a conflict in the testinony of the wtnesses, it
is your duty to reconcile that conflict if you can, because the
| aw presunes that every witness has attenpted to and has
testified to the truth. But if there is a conflict in the
testimony of the witnesses which you are not able to reconcil e,
in accordance with these instructions, then it is with you
absolutely to determ ne which ones of the wi tnesses you believe
have testified to the truth and which ones you believe have

testified to a fal sehood.

| mmat erial discrepancies do not affect a witness's

testinmony, but material discrepancies do.

The greater weight or preponderance of the evidence in a
case is not determ ned by the nunber of w tnesses testifying to a
particular fact or a particular state of facts. Rather, it
depends on the weight, credit and value of the total evidence on
either side of the issue, and of this you jurors are the

excl usi ve judges.

If in your deliberations you conme to a point where the
evi dence is evenly bal anced and you are unable to determ ne which
way the scales should turn on a particular issue, then the jury
must find against that party upon whomthe burden of proof has
been cast in accordance with these instructions.

Direct and G rcunstantial Evidence




There are two kinds of evidence -- direct and
circunstantial. Direct evidence is testinony by a wtness about
what that w tness personally saw or heard or did. G rcunstantial
evidence is indirect evidence, that is, it is proof of one or

more facts from which one can find anot her fact.

You may consi der both direct and circunstantial evidence in
deciding this case. The law permits you to give equal weight to
both, but it is for you to decide how nuch weight to give to any

evi dence.



If either party has failed to call a witness, you nust ask
yourself if the wtness was equally available to the other party.
Neither party is required to call w tnesses who are equally

avai l able to the other party.

You nust decide this case based on the record presented in
the courtroom (i.e., the testinony, exhibits, and stipulations
pl aced in evidence) and must not specul ate about w tnesses or

docunents that were not presented in the courtroom



Stipul ati ons of the EEOCC Charge

The parties have stipulated that a right to sue letter was
issued to the plaintiff by the EEOC. A right to sue letter is a
formal requirenent in order for a lawsuit to be filed and does

not indicate any determ nation by the EEOCC as to the claim



Statenents of Counsel

You nmust not consider as evidence any statenents of counse
made during the trial. 1f, however, counsel or the pro se
litigant while acting as counsel have stipulated to any fact, or
any fact has been admtted by counsel, you will regard that fact

as being concl usively established.

As to any questions to which an objection was sustained, you
must not speculate as to what the answer m ght have been or as to
the reason for the objection, and you nmust assume that the answer

woul d be of no value to you in your deliberations.

You nust not consider for any purpose any offer of evidence
that was rejected, or any evidence that was stricken out by the
court. Such matter is to be treated as though you had never

known it.

You nust never speculate to be true any insinuation
suggested by a question asked a witness. A question is not
evidence. It nmay be considered only as it supplies neaning to

t he answer.
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During the course of a trial, | occasionally asked questions
of a witness, in order to bring out facts not then fully covered
in the testinony. Please do not assume that | hold any opinion
on the matters to which nmy questions may have rel ated. Renenber
that you, as jurors, are at liberty to disregard all comrents of

the Court in arriving at your own findings as to the facts.



Sti pul ated Facts

Before the trial of this case, the parties agreed to the
truth of some facts which underlie this action. As a result of
this agreenent, plaintiff and defendant entered into a
stipulation in which they agreed that the stipulated fact could
be taken as true without either party presenting further proof on
the matter. This procedure is often followed to save tine in

establishing facts which are undi sput ed.

Facts stipulated to by the parties in this case are as
fol | ows:

1. Plaintiff was enpl oyed by defendant fromJuly 16, 1986

until August 5, 1999.



2-13
Contentions of the Parties

The plaintiff asserts that while enployed wth the defendant
she was subject to a hostile work environnment based on her race
inviolation of Title VIl of the Cvil R ghts Act of 1964.
Plaintiff also asserts that the defendant subjected her to
adverse enpl oynent action in retaliation for naking an internal
conplaint and filing a charge of discrimnation with the EECC
also in violation of Title VII. Plaintiff clains that she was

constructively discharged from her enpl oynment.

The defendant denies the plaintiff was subject to any
hostil e environnment based on race. The defendant denies the
plaintiff was retaliated against or that the plaintiff was forced
to resign. The defendant exercised reasonable care to prevent and
correct pronptly any racial harassnent resulting in an
i nperm ssi ble hostile environnent. The defendant further
contends the plaintiff failed to take advantage of any preventive
or corrective opportunity and that it acted at all tinmes in good
faith in accordance with the Constitution and the |aw of the

United States and the state of Tennessee.

| will now instruct you on the elenments of each of the

plaintiff's clains.



The Law

Turning now to the legal theories in the case, it is ny duty
totell you what the lawis. |If any lawer or party has told you
that the lawis different fromwhat | tell you it is, you nust,
of course, take the lawas | give it to you. That is ny duty.
However, it is your duty, and yours alone, to determ ne what the
facts are and after you have determ ned what the facts are, to
apply those facts to the lawas | give it to you, free from any

bi as, prejudice or synpathy, either one way or the other.

The plaintiff alleges two separate causes of action you may
consi der agai nst the defendant -- racial harassnent and
retaliation in violation of Title VII of the Gvil R ghts Act of

1964.



Policy

The policy of Title VIl is to provide a work environnent
free fromdiscrimnation based on sex, race, color, nationa
origin, or religion. Pursuant to that policy, enployers, when
confronted with a report of racial harassnent, nust take
appropriate affirmative actions to investigate, renove the
illegal conduct if found, and provide the reporting enployee with
a work environnent in which the discrimnatory conduct has been

r enoved

Al t hough an enployee is not entitled to a friendly,
congeni al, or pleasant work environnment, an enployee is entitled
to a work environnent free fromillegal discrimnation based on
race. An enployee may not be required to forego desired
enpl oynment in order to escape racial discrimnation or raci al
harassnment or retaliation for reporting such discrimnation or
harassnment. Reporting of alleged racial discrimnation or racial

harassnent is encouraged and protected by Title VII.

| will now discuss plaintiff's racial discrimnation cause

of action under Title VII.



Raci al Har assnent

The | anguage of Title VII that is applicable to plaintiff's

raci al harassnent clai m provides:

It shall be an unlawful enploynent practice for an
enpl oyer -

(1) . . . todiscrimnate
agai nst any individual with respect to his
conpensation, terms, conditions, or privileges of
enpl oynment, because of such individual's race, color,
religion, sex, or national origin

42 U.S.C. § 2000e-2(a)(1).

In this case, plaintiff alleges a hostile work environnent

raci al harassnent claim



Hostil e Work Envi r onnment

Wth respect to plaintiff's hostile work environnent raci al
harassment claim defendant Menphi s/ Shel by County Health
Departnment, the enployer, is responsible or liable for
plaintiff's claimof racial harassment if plaintiff Sherrye
Weel er proves, by a preponderance of the evidence, each of the

following four (4) elenents:

1. The plaintiff belongs to a protected cl ass;

2. The plaintiff was subjected to racial harassnent,
ei ther through words or actions, based on race;

3. The harassnent had the effect of unreasonably
interfering wwth the plaintiff’s work perfornmance and
creating an objectively intimdating, hostile, or
of f ensi ve work environnent; and

4. That defendant knew or shoul d have know of the
harassnent, but failed to inplenent pronpt and

appropriate corrective action.



In evaluating plaintiff's hostile work environnent raci al

harassnment claim you may consider the follow ng factors:

© ® N o 0o A

10.
11.
12.

The total physical environnent of the plaintiff's work
ar ea;

The degree and type of racial |anguage that filled the
envi ronnment of the workplace, both before and after
plaintiff arrived;

The reasonabl e expectations of the plaintiff upon
entering the environnent;

The nature of the unwel come racial words;

The frequency of the offensive encounters;

The severity of the conduct;

The context in which the racial references occurred;
Whet her the conduct was unwel cone;

The effect on the plaintiff's psychol ogi cal well -being;
Whet her the conduct was physically threatening;

Whether it was nerely an offensive utterance; and

Whet her it unreasonably interfered with the plaintiff's

wor k per formance.



The work environnment is racially hostile if, considering al
the evidence, it is sufficiently severe or pervasive to alter the
conditions of the plaintiff's enploynent and to create an abusive
wor k environment, or unreasonably interfere with the plaintiff's

wor k per f or mance.

The nore severe the conduct, the | ess pervasive it nust be
for you to find that it is hostile. In determ ning whether

conduct is hostile, you may consi der whet her:

The conduct was verbal, physical, or both;

The conduct occurred one tinme or repeatedly;

The conduct was plainly offensive;

The actor was the plaintiff's co-worker or supervisor;

O hers joined in the harassnent; and

o g o~ W e

The harassnent was directed at nore than one person.



I n determ ni ng whet her or not defendant failed to adequately
investigate plaintiff's conplaint of hostile work environnent
raci al harassnment, whether defendant took pronpt and effective
remedi al action, and whet her defendant retaliated agai nst
plaintiff for engaging in protected activity (that is, reporting
raci al harassnment), you may consi der whet her or not defendant

followed its own policy regarding racial harassnent.

However, nere negligence of the enployer in investigating or
responding to plaintiff’s conplaints is not enough to nmake the
enpl oyer liable. Rather, the enployer’s response to plaintiff’s
conplaints nmust indicated an attitude of such indifference as to
indicate an attitude of perm ssiveness that anmounts to

di scri m nati on.



In determ ning whether a hostile work environment existed,
you nust consi der the evidence fromthe perspective of a
reasonabl e person in the position of the plaintiff. This is an
obj ective standard, and you nust | ook at the evidence fromthe
perspective of a reasonable person's reaction to a sinlar
envi ronment under simlar circunmstances. You cannot view the
evi dence fromthe perspective of an overly sensitive person.
Rat her, you nust evaluate the total circunstances and determ ne
whet her the all eged harassi ng behavior could be objectively
classified as the kind of behavior that would alter the
conditions of enploynment and create a hostile or offensive
wor ki ng environnent or unreasonably interfere with a person's

performance of her job duties.

The fact that a plaintiff is African American does not in
itself give rise to an inference that the defendant’s conduct is

racially notivated or discrimnatory.



As to whet her managenent |evel enployees took pronpt and
appropriate corrective action, an enployer is |liable for racial
harassnment only if, after the enployer learns of the all eged
conduct, it fails to take pronpt and corrective renedial action
reasonably calculated to end the current harassnent. In this
respect, an enployer acts unreasonably if it either delays unduly
or if the action it does take, however pronptly, is not

reasonably likely to prevent the m sconduct fromrecurring.

If you find that the defendant took pronpt and corrective
remedi al action reasonably cal culated to end the harassnent, then
you nust render a verdict for the defendant on plaintiff's claim
for hostile work environnment racial harassnent, even though you
m ght feel that the defendant's actions were not as severe as
t hey coul d have been or that you would have i nposed a nore severe

di sci plinary action.



Retal i ati on

As to plaintiff's second cause of action, her retaliation

claim the language of Title VIl that is applicable provides:

It shall be an unlawful enploynent practice for an

enpl oyer to discrimnate against any of [its] enpl oyees
oo because [t he enpl oyee] has opposed any practice
made an unl awful enploynment practice by [Title VII], or
because [t he enpl oyee] has nade a charge, testified,
assisted, or participated in any manner in an

i nvestigation, proceeding or hearing under [Title VII].

42 U.S.C. § 2000e-3(a).



The defendant does not need to prove that it acted lawfully
or, specifically, that its actions wwth respect to the plaintiff
were not notivated by unlawful retaliation. Instead, the
plaintiff at all times has the burden of proving by a
preponderance of the evidence that the defendant subjected her to
an adverse enploynment action in retaliation for her protected

activity.

The fact that the plaintiff has alleged that the defendant
retaliated against her for allegedly making an internal conplaint
of alleged sexual or racial harassnent and/or for filing a formnal
charge of sexual or racial harassnment with the Equal Enpl oynent
Qopportunity Conmi ssion, is not enough to hold the defendant
liable under Title VII. The nere fact that any adverse
enpl oynment actions may have occurred after the plaintiff
conpl ai ned of alleged sexual or racial harassnment or filed an
EECC charge |ikewi se is not enough, by itself, to establish a

claimof unlawful retaliation under Title VII.

In order to recover on her retaliation claimagainst the
defendant, the plaintiff nust prove that the defendant
intentionally discrimnated agai nst her for engaging in protected
activity under Title VII. That is, the plaintiff nust establish
t hat she was subjected to an adverse enpl oynent action by the

def endant because of her alleged internal conplaint about alleged



sexual or racial harassnent and/or her filing a formal charge of

sexual or racial harassnent with the EECC.

To determ ne whether the plaintiff has net her burden, you
shoul d anal yze the proof in the follow ng manner. First, you

must deci de whether the plaintiff has established a prina facie

case of unlawful retaliation. |If you find that she has done so,
then you nust determine if the defendant has articul ated a
legitimate, non-retaliatory reason for its actions with respect
to the plaintiff. Finally, if you find that the defendant has
stated such reason, then you nust determne if the plaintiff has
proven that the reason given by the defendant is a pretext and

that the defendant in fact was notivated by unlawful retaliation

Renenber, at all times, that the ultinate question in a
retaliation claimis whether or not the defendant took an adverse
enpl oynment action against the plaintiff because she engaged in a
protected activity. Because the defendant in this case is a
governmental entity, you should bear in mnd that it acts only
through its enpl oyees and agents. Therefore, in considering the
actions of the Menphi s/ Shel by Heal th Departnent, you mnust

consi der the actions of those authorized to speak and act for it.



To establish a prima facie case of unlawful retaliation, the

plaintiff nmust prove, by a preponderance of the evidence, each

one of the follow ng el enents:

1. That the plaintiff engaged in protected activity by
maki ng an oral or witten conplaint or conplaints of
sexual or racial harassnent to persons of authority
wi thin the Menphi s/ Shel by County Heal t h Depart nent
and/or by filing an EECC char ge;

2. That the defendant had know edge of the plaintiff's
protected activity;

3. That thereafter, the plaintiff suffered an adverse
enpl oynent action; and

4. That there was a causal connection between the
plaintiff's protected activity and the adverse

enpl oynent acti ons.

| will now discuss the fourth elenent in nmore detail. The
plaintiff nust, of course, prove each of the elenents by the

pr eponder ance of the evidence in the case.

To establish the fourth element of the prinma facie case --

that there was a causal connection between the plaintiff's
protected activity and any adverse enploynent actions -- the
plaintiff nust establish that her protected activity was a
significant factor in the adverse enploynent action taken agai nst

her, but the plaintiff does not have to establish that it was the



only reason. The nmere fact that any adverse enpl oynent action
may have occurred after the plaintiff engaged in protected
activity is not sufficient, by itself, to establish that the
protected activity was a significant factor in the adverse

enpl oynment acti on.

If you find that the plaintiff has failed to prove any one
of the four elenments set out in these instructions, then you nust
find for the defendant. |If you find that the plaintiff has
proven each of the four elenents by a preponderance of the
evi dence, then you nust deci de whet her the defendant has given a

non-retaliatory reason for the treatnment of the plaintiff.

If the plaintiff proves each of the four elenments of a prima
facie case of unlawful retaliation by a preponderance of the
evi dence, then you nust deci de whether the defendant has given a
non-retaliatory reason for its treatnent of the plaintiff (in
this case, the treatnment of the plaintiff consisted of her 10-day
suspensi on i n August, 1999, and her resignation, if you find that
her resignation was, in fact, a constructive discharge). The
def endant can satisfy this requirenent if it articulates a reason
for its actions which does not violate Title VII. The defendant
does not have the burden of proving that this was the reason for
its actions or that its actions were notivated by an absence of
unlawful retaliation. The burden of proving that the adverse

enpl oyment action was in retaliation for the plaintiff's alleged



internal conplaint or formal charge of sexual or racial

harassnment remains at all tinmes on the plaintiff.

I f you find that the defendant has articulated -- that is,
expl ai ned or ot herw se produced evidence of -- a non-retaliatory
reason for its adverse enpl oynent action against the plaintiff,
then you nust decide if the plaintiff has proven, by a
preponderance of the evidence, that the non-retaliatory reason
given by the defendant was nerely a pretext for the real reason
for the adverse enploynment action, which was unl awf ul

retaliation.

The plaintiff may establish pretext by proving, by a
preponderance of the evidence, that the reason given by the

defendant for its actions either:

1. Has no basis in fact; or
2. Was not the actual reason for its actions; or
3. Is insufficient to explain the adverse action agai nst

the plaintiff.

Unl ess you find by a preponderance of the evidence that the
defendant's stated reason for its actions was a pretext, and that
the plaintiff actually suffered an adverse enploynent action in
retaliation for her alleged internal conplaints about sexual or
raci al harassment or her filing of an EEOC charge, then you nust

find for the defendant.



I n determ ni ng whet her the reason given by the defendant for
t he adverse enploynent action is a pretext, the principal
consideration is not whether that reason, in fact, is true or not
true. Rather, the principal consideration is whether the
def endant genuinely believed that the reason was true at the tine
it made the decision to take the adverse enpl oynent action
agai nst the plaintiff. A non-retaliatory reason for taking the
adverse enpl oynent action agai nst an enpl oyee, if genuinely
believed by the defendant, is not a "pretext” even if it

ultimately is proven to be fal se, m staken or poorly founded.



Inferring Required Mental State

Next, | want to explain sonething about proving a

defendant's state of m nd.

Odinarily, there is no way that a defendant's state of m nd
can be proved directly, because no one can read another person's

mnd and tell what that person is thinking.

But a defendant's state of mnd can be proved indirectly
fromthe surrounding circunmstances. This includes things |ike
what the defendant said, what the defendant did, how the
def endant acted, and any other facts or circunstances in evidence

t hat show what was in the defendant's m nd

A governnmental entity's state of mnd may be inferred from

the actions of its authorized designated supervisory personnel.



In sunmary, to prove her claimfor retaliation, plaintiff
must prove by a preponderance of the evidence that defendant took
action against her for engaging in protected activity by making
an oral or witten conplaint or conplaints of sexual or racial
harassnment to persons of authority within the Menphi s/ Shel by
County Health Departnent and/or by filing an EEOC char ge.
Plaintiff does not have to prove that retaliation was defendant's
only notive, but she nust prove that defendant intentionally
acted at least in part to retaliate. To determ ne that question

you shoul d anal yze the proof in the follow ng manner:

If you find that plaintiff has proven that there was
retaliation, then you nust deci de whet her defendant has given a

non-retaliatory explanation for its treatnment of the plaintiff.

I f you find the defendant has given such an expl anati on,
t hen you nust deci de whether plaintiff has proven by a
preponderance of the evidence that the reasons given by defendant
were not the true reasons for its actions, that is, that they

were excuses for retaliation.



Busi ness Judgnent

The | aw all ows an enpl oyer, such as the Menphi s/ Shel by
Heal t h Departnent, broad discretion in the inplenentation of its
| egiti mate busi ness objectives, including the supervision and
managenent of its enployees and their assignnents and discipline.
Conversely, an enployer may not take action against an enpl oyee,
in whole or in part, for a discrimnatory reason. Therefore, an
enpl oyer, acting through its agents and supervisory enpl oyees,
may not retaliate against an enpl oyee because the enpl oyee has

engaged in protected activity.

If you find that the defendant's actions with respect to the
plaintiff in this case were not notivated by the plaintiff's
i nternal conpl aint about sexual or racial harassnment or the
filing of a charge of sexual or racial harassnent, then you nust
render a verdict for the defendant, even though you m ght feel
that the defendant's actions were unreasonable, arbitrary, or
unfair. It is not your role, as jurors, to determ ne the
reasonabl eness or fairness of the defendant's enpl oynent
deci sions, to second-guess the defendant's business judgnent, or
to substitute your judgnent for the defendant's as to the
appropriate course of action in dealing with the plaintiff. You
are, of course, as previously discussed, to determ ne whether the
defendant acted in retaliation for the plaintiff's making an

internal conplaint or filing an EEOCC charge. Your sole



responsibility is to determne the legality of the defendant's

actions in accordance with these instructions.



Constructive Di scharge (88-28B)

Here, the plaintiff clains that she was constructively
di scharged from her position. To establish a “constructive
di scharge,” a plaintiff nmust show that the enpl oyer deliberately
made her working conditions so unbearable that she was forced
into an involuntary resignation. “Constructive discharge” does
not arise sinply because an enployee is dissatisfied with
assignnments, feels that her work has been unfairly criticized or
was subjected to unpl easant working conditions. Rather, working
condi tions nmust have been so difficult that a reasonabl e person

in the enployee’s shoes al so woul d have been conpelled to resign.



In this case, if you find for the defendant on Question No.
1 of Verdict Form"A" on the question of racial harassnment and
Question No. 1 on Verdict Form*“B” on the question of
retaliation, you will not be concerned with the question of
damages on those verdict forms. But if you find in favor of the
plaintiff on the hostile work environment theory of racial
harassment (Verdict Form*“A’) or on the retaliation for protected
activity theory (Verdict “B"), you will, of course, be concerned
with the question of damages. It is ny duty to instruct you as
to the proper neasure of damages to be applied in those

ci rcunst ance.

The fact that | instruct you as to the proper neasure of
damages shoul d not be considered as an indication of any view of
mne as to which party is entitled to your verdict on either
theory in this case. Instructions as to the neasure of danmages
are given for your guidance in the event you should find in favor
of the plaintiff froma preponderance of the evidence in the case

i n accordance with the other instructions |I have given you.



Damage | nstruction/Racial Harassnment d aim

For each claimon which defendant is liable, plaintiff is
entitled to recover an anmount which will reasonably conpensate
her for the | oss and damage she has suffered as a result of
def endant's unl awful conduct. Conduct by defendant that does not
cause harm does not entitle plaintiff to danages. By the sane
token, harmto the plaintiff which is not the result of unlaw ul

conduct by defendant does not entitle plaintiff to damages.



Pr oxi mat e cause

In order to recover damages for any injury, plaintiff nust
prove that the defendant's acts were a proxi nate cause of the
harm sustained by the plaintiff. Proximte cause neans that
there nust be a sufficient causal connection between the acts or
om ssions of defendant and any injury sustained by the plaintiff.
An act or omssion is a proximte cause if it was a substanti al
factor in bringing about or actually causing injury, that is, if
the injury or damage was a reasonably foreseeabl e consequence of
defendant's act or omssion. |If an injury was a direct result or
a reasonably probabl e consequence of defendant's acts or
om ssions, it was proximately caused by such act or om ssion. In
ot her words, if defendant's act or omi ssion had such an effect in
producing the injury that reasonable persons would regard it as
being a cause of the injury, then the act or omssionis a

pr oxi mat e cause.

A proxi mate cause need not always be the nearest cause
either in tinme or space. |In addition, there may be nore than one
proxi mate cause of an injury or danage. Many factors or the
conduct of two or nobre persons nmay operate at the sane tine,

ei t her independently or together, to cause an injury.



I f you find that the defendant is liable for racial
harassnment or retaliation, you nmay award plaintiff reasonable
conpensation for the foll ow ng:

-- | ost wages; and

-- worry, distress, enotional pain, suffering,

i nconveni ence, nental anguish, |oss of enjoynent of

life, humiliation, and enbarrassnment or shane.

You may not, however, award duplicate (or double) danmages

for the sane injury. For exanple, if you find for plaintiff on

raci al harassnent, you may not count twi ce plaintiff's danages
nor may you double count (that is count tw ce) damages under
different theories (i.e., racial hostile environnment and
retaliation clainms). In other words, if the only damages for
raci al harassnent are the same danages that you would al so award
for retaliation, and you cannot separate the tw sets of danmages,
plaintiff can only recover once for those danages agai nst the

def endant .



Ver di ct

Your verdict, if any, on damages for racial harassnment under
t hese instructions should be recorded on Verdict Form"A" as to
t he defendant. Your verdict, if any, on danages for retaliation
under these instructions should be recorded on Verdict Form*“B’

as to the defendant.

You may not award damages based sinply on specul ati on or
guesswork. Any award must fairly conpensate plaintiff for her
injury but nmust have a basis in the evidence and be reasonable in

the light of that evidence.



Danages - Back Pay

If you find that the plaintiff |lost any wages as a result of
a racially hostile environment (Verdict Form*“A’) or retaliation
(Verdict Form*“B"), then the plaintiff is entitled to recover
that pay that she woul d have received fromthe defendant fromthe
date of her loss through the date of the trial. This, of course,

is for you to decide.



Conpensat ory Danmages

| f you should find that defendant Menphi s/ Shel by County
Health Departnent is liable to Sherrye Weel er under either
theory of liability, then you nust determ ne an anount that is
fair conpensation for plaintiff's damages. You nmay award
conpensatory damages only for injuries that the plaintiff proves
were proxi mately caused by defendant's unlawful conduct. The
damages, if any, that you award nust be fair conpensation, no

nore and no less. In calculating these conpensatory damages, you

shoul d not consider any |ost wages that the plaintiff lost. The
award of | ost wages, should you find the defendant liable, wll

be cal cul ated and determ ned as previously instructed.

You may award conpensatory damages for worry, distress,
enotional pain, suffering, inconvenience, nmental anguish, |oss of
enjoynent of life, humliation, and enbarrassnent or shane if you
find that these were suffered by the plaintiff and were
proxi mately caused by any unlawful conduct for which you may find
the defendant |iable. No evidence of nonetary val ue of such
i ntangi bl e things as pain and suffering has been, or need be,

i ntroduced into evidence. There is no exact standard for fixing
t he conpensation to be awarded for these el enents of damages.
Any award you meke should be fair in light of the evidence

presented at trial.



In determ ning the anobunt of damages that you may decide to
award, you should be guided by di spassi onate comopbn sense. You
must use sound discretion in fixing an award of damages, draw ng
reasonabl e inferences fromthe facts in evidence. You nay not
awar d damages based on synpat hy, bias, speculation, or guess
work. On the other hand, the | aw does not require that the
plaintiff prove the amount of her |osses with mathenatical
precision, but only with as nuch definiteness and accuracy as

ci rcunstances permt.

In addition, the anmount of damages clained in the argunent
of either counsel nust not be considered by you as evi dence of

reasonabl e conpensati on.



Pre-existing condition or disability

A person who has a condition or disability at the time of an
injury is not entitled to recover damages therefor. However, she
is entitled to recover damages for any aggravati on of such pre-
existing condition or disability proximately resulting fromthe

injury.

This is true even if the person's condition or disability
made her nore susceptible to the possibility of ill effects than
a normally healthy person would have been, and even if a nornally

heal t hy person woul d not have suffered any substantial injury.

Were a pre-existing condition or disability is so
aggravat ed, the damages as to such condition or disability are
limted to the additional injury or harm caused by the
aggravation. However, if the pre-existing condition caused no
harm or disability before the conduct conpl ained of, the
defendant is responsible for all the harmor disability caused by
t hat conduct even though it is greater because of the pre-

exi sting condition than it m ght otherw se have been.



Verdi ct Form

Finally, |ladies and gentlenen, we cone to the point where we
wi |l discuss the formof your verdict and the process of your
deli berations. You will be taking with you to the jury roomtwo
verdict forms (Form"A" and Form "B") which reflect your

findings. The verdict forms read as foll ows:

[ Read Verdict Forns]

You will be selecting a foreperson after you retire to the
jury room That person will preside over your deliberations and
be your spokesperson here in court. Wen you have conpl eted your
del i berations, your foreperson will fill in and sign the verdict

forns.

Your verdict nmust represent the considered judgnment of each
of you. In order to return a verdict, it is necessary that each
of you agree to that verdict. That is, your verdict nust be

unani nous.

It is your duty as jurors to consult with one another and to
deliberate wwth a view to reaching an agreenent, if you can do so
wi t hout violence to individual judgnents. Each of you nust
deci de the case for yourself, but do so only after an inparti al
consi deration of the evidence with your fellow jurors. 1In the

course of your deliberations, do not hesitate to re-exam ne your



own views and change your opinion if convinced it is erroneous.
But do not surrender your honest conviction as to the weight or
effect of evidence solely because of the opinion of your fellow

jurors, or for the mere purpose of returning a verdict.

W will be sending with you to the jury roomall of the
exhibits in the case. You nmay have not seen all of these
previously and they will be there for your review and
consideration. You may take a break before you begin
del i berating but do not begin to deliberate and do not discuss
the case at any tinme unless all eight (8) of you are present
together in the jury room Sone of you have taken notes.
rem nd you that these are for your own individual use only and
are to be used by you only to refresh your recollection about the
case. They are not to be shown to others or otherw se used as a

basis for your discussion about the case.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

SHERRYE N. VWHEELER
Pl aintiff,
V. No. 00-2616-M/Bre

MEMPHI S/ SHELBY COUNTY
HEALTH DEPARTMENT, et al .,

N N N e e e e e e e’

Def endant s.

VERDI CT FORM " A"
[ VERDI CT FORM AS TO PLAI NTI FF' S RACI AL HARASSMENT CLAI V5]

1. Has plaintiff Sherrye \Weel er proven by a preponderance
of the evidence that the defendant Menphi s/ Shel by
County Health Departnent is liable for hostile work
environment racial harassnment in violation of Title VII

of the Cvil R ghts Act of 1964?

I f your answer to Question No. 1 is "YES" then answer
Question No. 2. |If your answer to Question No. 1 is “NO', the
For eperson should sign and date this verdict, and you shoul d not
answer any nore questions on this form In that case, you should

go to Verdict Form"B", if you have not al ready done so.

2. Damages for Hostile Wrk Environnent Racial Harassnent



(a) Has plaintiff Sherrye \Weel er proven by a preponderance
of the evidence that she suffered | ost wages, which
were proxi mately caused by the unl awful conduct for
whi ch you have found defendant Menphi s/ Shel by County
Heal t h Departnent |i abl e?

| f your answer to Question No. 2(a) is "YES", then under the
| aws as given to you in these instructions, state the anount of
| ost wages that the plaintiff should be awarded fromthe

def endant .

AMOUNT: $

(b) Has plaintiff Sherrye \Weel er proven by a preponderance
of the evidence that she suffered conpensatory danages,
such as worry, distress, enotional pain, suffering,

i nconveni ence, nental anguish, |oss of enjoynent of
life, humliation, or enbarrassnment or shame, which
were proxi mately caused by the unl awful conduct for
whi ch you have found defendant Menphi s/ Shel by County

Heal t h Departnent |iabl e?

| f your answer to Question No. 2(b) is "YES", then under the
|aws as given to you in these instructions, state the anount of
conpensatory damages that the plaintiff should be awarded from

t he def endant.



AMOUNT: $

FOREPERSON DATE



IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

SHERRYE N. VWHEELER
Pl aintiff,
V. No. 00-2616-M/Bre

MEMPHI S/ SHELBY COUNTY
HEALTH DEPARTMENT, et al.

N N N e e e e e e e’

Def endant s.

VERDI CT FORM " B"
[ VERDI CT FORM AS TO PLAI NTI FF' S RETALI ATI ON CLAI M

1. Has plaintiff Sherrye \Weel er proven by a preponderance

of the evidence that the defendant Menphi s/ Shel by
County Health Departnent retaliated against plaintiff
because of her internal conplaint of unlawful sexual
and racial harassnment or her filing of a charge of
discrimnation with the Equal Enpl oynent Cpportunity
Commi ssion, in violation of Title VIl of the Cvil

Ri ghts Act of 19647

| f your answer to Question No. 1 is "YES", then proceed to
the foll owi ng questions. |If your answer to Question No. 1 is
"NO', the Foreperson should sign and date the verdict, and you

shoul d not answer any nore questions on this form



Has plaintiff Sherrye \Weel er proven by a preponderance
of the evidence that she suffered | ost wages, which
were proxi mately caused by the unl awful conduct for

whi ch you have found defendant Menphi s/ Shel by County
Heal t h Departnent |i abl e?

| f your answer to Question No. 2 is "YES', then under the

| aws as gi

ven to you in these instructions, state the anount of

| ost wages that the plaintiff should be awarded fromthe

def endant .

AMOUNT: $

Has plaintiff Sherrye \Weel er proven by a preponderance
of the evidence that she suffered conpensatory danages,
such as worry, distress, enotional pain, suffering,

i nconveni ence, nental anguish, |oss of enjoynent of
life, humliation, or enbarrassnment or shame, which
were proxi mately caused by the unl awful conduct for

whi ch you have found defendant Menphi s/ Shel by County
Heal t h Departnent |iabl e?

YES NO

I f your answer to Question No. 3 is "YES', then under the

| aws as given to you in these instructions, state the anount of



conpensatory damages that the plaintiff should be awarded from
t he def endant.

AMOUNT: $

FOREPERSON DATE



10.

11.

12.

13.

14.

15.

| NDEX 00- 2616
Cl VI L CHARGE BOOK Wheel er v. Mphs/ Shelby Cty Hth Dpt

[Jury Instructions]

General Instruction

Government al Agency Defendant (2-38)

I ndi vi dual Enpl oyees Authorized to Act on Behalf of Defendant Entity
Burden of Proof and Consideration of the Evidence
Direct and Circunstantial Evidence

Equal Availability of Wtnesses

Sti pul ati ons of the EEOC Charge

Statenents of Counsel

Questioning of a Wtness by the Court

Sti pul ated Facts

Contentions of the Parties

The Law - Racial Harassnment Clains

a. Policy of Title VII
b. Raci al Harassnment - 42 U.S.C. § 2000e -2(a)(1)
C. Hostile Work Environnment - Elenents

Damages - Racial Harassnment Clains

a. Instruction - Racial Harassment
b. Proxi mat e Cause

C. Ver di ct

d. Back Pay

e. Conpensat ory Damages

f. Pre-existing Condition or Disability

The Law - Retaliation Claim

a. Title VIl - Retaliation - 42 U.S.C. § 2000e-3(a)
b. Prima Facie Case - Elenents

C. Inferring Required Mental State

d. Busi ness Judgnent

e. Constructive Di scharge (88-28B)

Damages - Retaliation Claim

a. Proxi mat e Cause



16.

17.

18.

b. Verdi ct

c. Back Pay
d. Conpensat ory Danages
e. Pre-existing Condition or

Verdict Form (2-26)
Verdict Form "A"

Verdi ct Form "B"

Disability



