IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

PONER & TELEPHONE SUPPLY
COMPANY, | NC.

Pl ai ntiff,
V. No. 01-2972 M/A

HARMONI C, | NC.

N N N N N N N N N

Def endant .

ORDER GRANTI NG | N PART AND DENYI NG | N PART
PLAI NTI FF*'S MOTI ONS FOR SUMVARY JUDGVENT

Before the Court are Plaintiff’s Motion for Partial Summary
Judgnent, filed August 30, 2002, and Plaintiff’s Suppl ement al
Motion for Partial Sunmary Judgnent, filed Decenber 31, 2002.
Defendant filed a response to the initial notion on Cctober 1,
2002, to which Plaintiff replied on Cctober 31, 2002. Defendant
filed a response to the second notion on March 7, 2003, to which
Plaintiff replied on March 21, 2003. For the follow ng reasons,
the Court GRANTS in part and DENIES in part Plaintiff’s notions
for summary judgnent.

l. Backgr ound

This case concerns the purchase and sale of certain

equi pnent pursuant to a Distributorship Agreenent. Plaintiff

Harnmonic, Inc. (“Harnonic”) is a conpany that manufactures and
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sells fiber optic equipnent for the broadband industry. This
equi pnent includes, anong other things, laser transmtters and
optical anmplifiers designed for fiber optic networks. Harnonic
began doi ng busi ness with Residential Conmunications Network,
Inc. (“RCN"), which provides tel ecommunications services to
residential customers, in 1998. RCN is an overbuilder or
Competitive Local Exchange Carrier in the tel ecommunications
sector, which neans it constructs new fiber optic networks in
major cities for the delivery of video, data, and voi ce services
in conpetition with incunbent cable and tel ephone conpani es.
During the late 1990's, RCN pursued an aggressive plan to
establish its service in a nunber of different cities across the
country. At RCN s request in 1999, Harnonic and RCN began
negoti ations with Defendant Power & Tel ephone Supply Conpany,
Inc. (“P&T”) to provide a type of warehousing or distribution
service for the products RCN purchased from Harnonic. The
parties disagree as to the reason for P&T' s involvenent in RCN s
deal i ngs wi th Harnoni c.

P&T asserts that Harnonic could not meet RCN s fluctuating
demand needs and RCN was dissatisfied wth Harnonic's untinely
delivery of its equi pment purchases. P&T asserts that it was
brought in to act as a mddle man to solve Harnonic’s tim ng and
delivery problenms. On the other hand, Harnonic asserts that RCN

was a new and rapidly grow ng conpany that did not have its own



war ehousi ng and distribution network and did not have the
manpower, infrastructure, and |ogistical support necessary for a
maj or construction programin nmultiple cities. Either way, the
parties required an internediary and RCN brought in P&T to sol ve
t he problem

After negotiations, P&T ultimately entered into an agreenent
with each party. |In the Distributorship Agreenent between P&T
and Harnoni c, Harnonic appoi nted P&T as the non-excl usive
reseller of certain Harnonic products to RCN. The agreenent
refers to Harnonic as the Supplier and refers to P&T as the
Distributor. Pursuant to the agreenent, RCN is the only
aut hori zed custoner for the products P&T purchased from Harnoni c.
In the agreenent between P&T and RCN,! RCN retained P&T as its
sol e supplier of Harmonic products. P&T was required to maintain
a mnimminventory of Harnonic products, which RCN agreed to
purchase from P&T. The effect of these contracts was to allow

P&T to purchase equi pnent from Harnonic, warehouse it, and resel

! In the record before the Court is a fully executed
letter agreenent entitled Supply Contract between RCN and Power &
Tel ephone setting forth the basic terns of their arrangenent.

The parties have also provided the Court with a partially
execut ed Supplier Agreenent between P&T and RCN nore fully
detailing the terms of their arrangenent. This agreenent
contains only P&T's signature. Certain deposition testinony
indicates that the parties believe the Supplier Agreenent is

bi ndi ng under the Uniform Conmerci al Code because it has not been
contested by either P&T or RCN. The Court is not presented with
t he question of whether the Supplier Agreenent is binding on both
parties and, in any event, would nake no ruling on this issue
because RCN is not a party to this litigation.
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it to RCN as needed.

During the year 2000, the econony becane sl uggi sh,
particularly in the tel ecommunications sector. RCN encountered
difficulties raising capital. RCN acquired a conpany called 21st
Century Tel ecom Group, Inc. (“21st Century”) in approximtely
July of 2000. 21st Century purchased fiber optic equi pment from
C-COR, a conpetitor of Harnmonic, at prices that were apparently
| ower than the prices at which RCN purchased equi pnent from P&T.
After receiving conpeting prices fromC COR, RCN inforned
Harnonic that it would no | onger buy equi pnent from Harnonic
because the prices were too high. Harnonic discovered that the
price differential between what it charged and the prices that C
COR charged arose fromthe markup added by P&T for warehousing
and distributing the equi pment to RCN

At some point, RCN, P&T, and Harnoni c engaged in
negotiations in an attenpt to provide RCN with conpetitive prices
for the equi pment. According to Charles Conner, Vice President
of Harrmonic, Harnonic tried to | ower the prices during these
nmeetings. However, Harnonic could not |ower the price enough for
P&T to sell to RCN. RCN then requested direct pricing quotes
from Har noni ¢ because the carrying charges through P&T were too
high. Harnmonic provided its prices to RCN. RCN decided to
pur chase equi pnent directly from Harnonic.

I n Septenber of 2000, Tom Thorpe of Harnonic sent an e-nai



to P&T informng themof the pricing for direct sales to RCN
The e-mail informed P&T that the best price Harnonic could offer
P&T was the direct price offered to RCN

RCN i nfornmed Harnoni c and P&T that RCN woul d no | onger be
pur chasi ng equi pnent from P&T in the future. From Septenber of
2000 t hrough March of 2001, sales to RCN from P&T declined until
RCN no | onger purchased any equi pnent from P&T.

The dispute in this case concerns Harnoni c equi pnment that
P&T still holds in inventory. P&T s agreenents with Harnonic and
RCN required P&T to maintain approximately $2 million in
inventory at any given tine. Additionally, RCN had submtted
several purchase orders to P&T during the latter part of the year
2000, including an order for approximately $2 mllion of
equi pnent in Oregon, which RCN | ater canceled. After receiving
t he purchase orders from RCN, P&T had ordered and received the
equi pnent from Harnonic. RCN apparently delayed in providing
shi pping instructions to P&T for sonme tinme and eventual ly
cancel ed the purchase orders altogether.

After RCN cancel ed various purchase orders and stopped
pur chasi ng equi pnent from P&T, P&T wanted Harnonic to buy back
t he remai ni ng equi pnment. |In accordance with the terns of section
ni ne, paragraph one of the Distributorship Agreenment between
Har moni ¢ and P&T, which concerns stock rotation and allows P&T to

return up to 15% of the previous six nonths’ purchases, Harnonic



agreed to take back approxi mately $500, 000 worth of equi pnent.
Thi s anount included sone equi pnent that was not covered by the
stock rotation provisions because P&T had purchased it nore than
six nonths prior, but which Harnonic agreed to take back anyway.
Even after this repurchase, P&T still held nore than $2.5 mllion
of Harnoni c equi prent.

On May 18, 2001, Jim Pentecost, President of P&T, sent a
letter to Harnmonic requesting that Harnonic either repurchase the
remai ni ng war ehoused equi pment from P&T or assist P&T in selling
the equipnment to a third party. Tony Ley, Chairnman of Harnonic,
responded to this request via letter on June 8, 2001. The letter
stated that Harnonic woul d not repurchase the equi pnment from P&T.
However, the letter also stated that Harnmonic would be willing to
expand the list of custonmers to which P&T could sell in order to
i nclude any custonmer with which Harnonic was not already
engaged.? M. Ley proposed a systemin which P& woul d nmake a
request in witing to sell to a particular custoner, which
Har moni ¢ woul d approve if Harnonic did not al ready do business
with that custoner. M. Ley also stated that Harnonic would
“of fer reasonabl e assistance froma technical and sal es
standpoint” to help P&T sell the equi pnent.

P&T apparently has never sought to require RCN to purchase

2 The Distributorship Agreement is exclusive as to P&T,
which ordinarily nmay only sell the Harnonic equi pment to RCN

-6-



t he equi pnment pursuant to the terns of the Supplier Agreenent or
the Supply Contract between RCN and Power & Tel ephone.

P&T filed this suit alleging that Harnonic violated Tenn.
Code Ann. 8§ 47-25-1301, et seq., when it failed to repurchase the
equi pnent. P&T further alleges that Harnonic breached the
Di stributorship Agreenment by failing to identify third parties to
whom P&T coul d sell the equi prent.
1. Summary Judgnent Standard

Under Federal Rule of Cvil Procedure 56(c), summary

judgment is proper "if . . . there is no genuine issue as to any
material fact and . . . the noving party is entitled to judgnent
as a matter of law" Fed. R Cv. P. 56(c); see also Cel otex

Corp. v. Catrett, 477 U S. 317, 322 (1986). The Suprene Court

has expl ai ned that the standard for determ ni ng whether sumary
judgnment is appropriate is “whether the evidence presents a
sufficient disagreenent to require submi ssion to a jury or
whether it is so one-sided that one party nust prevail as a

matter of | aw. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

251- 252 (1989).

So long as the novant has nmet its initial burden of
"denonstrat[ing] the absence of a genuine issue of materi al
fact,"” Celotex, 477 U S. at 323, and the nonnoving party is
unabl e to nmake such a showi ng, summary judgnent is appropriate.

Enmmons v. MclLaughlin, 874 F.2d 351, 353 (6th Cr. 1989). In
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considering a notion for summary judgnent, "the evidence as well
as all inferences drawn therefromnust be read in a |ight nost

favorable to the party opposing the notion." Kochins v.

Li nden-Alimak, Inc., 799 F.2d 1128, 1133 (6th Cr. 1986); see

al so Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S

574, 587 (1986).
[11. Analysis

P&T al |l eges that Harnonic violated the Tennessee Code when
it failed to repurchase the equi pnent after term nating the
Di stributorship Agreenent by offering direct sales to RCN. P&T
further alleges that Harnonic breached the D stributorship

Agreement by failing to identify third parties to whom P&T coul d

sell the equipnent. The Court will address each of these issues
in turn.
A. Tennessee Code
1. Choi ce of Law

As a prelimnary matter, the Court nust determ ne whether to
apply the relevant Tennessee Code sections in this case. The
choice of law provision in the D stributorship Agreenent states
t he agreenent “shall be governed and construes [sic] in
accordance with the laws of the State of California.” However,
the section of the Tennessee Code at issue in this case contains
a provision stating, “Any contractual termrestricting the

procedural or substantive rights of a retailer under this part,
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i ncluding a choice of |aw or choice of forumclause, is void.”
Tenn. Code Ann. § 47-25-1312.

I n Tennessee, contractual choice of |aw provisions are
generally valid. Tenn. Code Ann. 8 47-1-105(1) (“[When a
transaction bears a reasonable relation to this state and also to
anot her state or nation the parties nay agree that the | aw either
of this state or of such other state or nation shall govern their
rights and duties.”). “In a nulti-state transaction, the
contracting parties’ choice-of-law provision is valid absent
contravention of public policy of the forumstate or a show ng
that the selected forum does not bear a reasonable relationship

to the transaction.” Carefree Vacations, Inc. v. Brunner, 615

F. Supp. 211, 215 (WD. Tenn. 1985); see also Goodw n Bros.

Leasing, Inc. v. H& Inc., 597 S.W2d 303, 307 n.2 (Tenn. 1980).

Applying California | aw does appear to contravene the public
policy of Tennessee in this case. The transactions between
Har moni ¢ and P&T bear a reasonable relationship to both
Tennessee, where P&T is located and where it warehoused over $38
mllion of Harnonic equipnent, and California, where Harnonic’'s
principle place of business is |ocated and from whi ch Harnonic
shi pped all of the equipnent. However, the |egislature of the
state of Tennessee has determned that the retailer should not
bear the burden of holding unsold inventory upon the term nation

of a contract between the retailer and the supplier. Tenn. Code



Ann. 8 47-25-1301, et seq. The Court can conceive of no clearer
statenent of a fundamental policy of Tennessee to protect such
retailers than the statutory enactnent invalidating contractual
choice of |aw provisions and requiring the parties to conply with
Tennessee |aw. Therefore, if P&T is a retailer of inventory
entitled to substantive rights under this part of the Tennessee

Code the Court nust disregard the choice of |aw provision.?

3 Practically speaking, the choice of |law question in

this case nay be irrelevant as the California Business and

Pr of essi ons Code § 22900, et seq., contains simlar provisions
regardi ng the repurchase of equi pnent upon the term nation of a
retail agreement. The California Business and Professions Code
provides in pertinent part:

(a) Whenever a deal er agreenent is term nated
by cancellation or nonrenewal, the supplier
shal | repurchase the inventory as provided in
this section.

Cal . Bus. & Prof. Code § 22905 (2003).

(a) “Equi prent” nmeans nachi nes desi gned for or
adapted and used for agriculture, |ivestock,
grazing, light industrial, and utility, as
those terns are customarily wused in the
i ndustry. It does not include earthnoving and
heavy construction equi pnent , m ni ng
equi pnent, or forestry equipnent as those
terms are customarily used in the industry,
nor does it include all-terrain vehicles as
defined in Section 111 of the Vehicle Code.

(c) “Supplier” means a person, partnershinp,
corporation, association, or other business
engaged in the manufacturing, assenbly, or
whol esal e di stribution of equi prent.

Cal. Bus. & Prof. Code § 22901 (2003).
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2. Repur chase Requi r enent

The Tennessee Code provides that a retailer has a right to
require its supplier to repurchase inventory in the follow ng
ci rcunst ance:

Whenever any retailer enters into an
agreenent, evidenced by a witten or oral
contract, with a supplier wherein the retailer
agrees to maintain an inventory of parts and
to provide service and the contract s
term nated, then the supplier shall repurchase
the inventory as provided in this part.

Tenn. Code Ann. § 47-25-1303.
The Tennessee Code provides for civil liability for
viol ations of the repurchase requirenment as foll ows:

I f any supplier fails or refuses to repurchase
and pay the retailer for any inventory covered
under the provisions of this part within sixty
(60) days after shipnment of such inventory,
such supplier shall be civilly liable for one
hundred percent (100% of the current net
price of the inventory, plus any freight
charges paid by the retailer, the retailer’s
attorney fees, court costs and interest on the
current net price conputed at the |egal
interest rate fromthe sixty-first day after
date of shipnent.

Tenn. Code Ann. 8 47-25-1308.

A retailer may bring an action for civil
damages in a court of conpetent jurisdiction
agai nst any supplier found violating any of
the provisions of this part, and may recover
damages sustained as a consequence of the
supplier’s violations together with all costs
and attorney’s fees.

Tenn. Code Ann. 8 47-25-1311(a).

The statute defines “retailer” and “inventory” as follows:
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“I nvent ory” means farm inplenments and
machi nery, constructi on, utility and
i ndustri al equi pnent , consuner product s,
out door power equi pnent, attachnents and
repair parts;

Tenn. Code Ann. § 47-25-1301(3).
“Retailer” means any  person, firm or

cor poration engaged i n the busi ness of selling
and retailing farm inplenments and machinery,

construction, utility and i ndustri al
equi pnment , out door power equi pnent
attachments or repair parts and shall not

I nclude retailers of petrol eum products;
Tenn. Code Ann. § 47-25-1301(4).
The Tennessee Suprene Court set forth the burden of proof
under the repurchase sections of the Tennessee Code in Mddle

Tenn. Assoc. v. leeville Mdtors, Inc., 803 S.W2d 206 (1991).

The Tennessee Suprene Court stated, “In order to rely on the
statutory right of repurchase, a retail deal er should have the
burden of establishing that it falls within the protective

purview of the statute.” Leeville Mdtors, 803 S.W2d at 210 n. 4.

Accordingly, P&T bears the burden of establishing that it is a
retailer of inventory and that Harnonic term nated the parties’
agreenent w thout good cause within the neaning of the statute.
As di scussed below, the Court finds that P&T has net its burden
of establishing that it is a retailer of inventory within the
terns of the statute.

The parties do not seemto dispute that Harnonic qualifies

as a “supplier” under 8 47-25-1301(6). Harnonic urges the Court
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to find that P&T is a “distributor” under the Distribution
Agreenent rather than a “retailer” under the statute. The Court
sees no neani ngful distinction between these terns in view of the
terns of section four of the Distributorship Agreenent® assuning
that the parties’ agreenent concerned “inventory”.

The parties have al so disagreed as to whet her Harnonic
term nated or substantially changed the conpetitive circunstances
of the parties’ agreenent under 8§ 47-25-1302 by selling fiber
optic equipnment directly to RCN. Notw thstanding Harnonic’s
vi gorous di sagreenent on this point, the Court finds that
Harnmoni c term nated the agreenent or substantially changed the
conpetitive circunstances of the parties’ agreement. Although
t he econony became sl uggi sh and RCN precipitated the problemin
this case by canceling purchase orders, Harnonic responded to
RCN s position by lowering prices and selling equipnent directly
to RCN. Harnonic’s actions circunvented P&T as the distributor
of equipnent to RCN and left P&T holding mllions of dollars of
fiber optic equipnent that it could not sell because it had

pur chased the equi pnment at a price higher than Harnonic began

4 Section four requires P&T to, anong ot her things,
“Imaintain a sal es organi zati on capabl e of representing
[ Har moni ¢’ s] products to custoners and to use its best efforts to
develop the full sales potential of [Harnonic’s] products with
such custoners”, “[maintain facilities and support operations
sufficient to supply custonmers with [Harnonic’ s] products”, and
“I'maintain mninum stock | evels for each of [Harnonic’s]
products in the quantities agreed fromtinme to tine between [ P&T]
and the customer(s)”.
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of fering.

Therefore, the sole question before the Court is whether the
| aser transmtters and optical anplifiers constitute inventory
within the nmeaning of § 47-25-1301(3). Answering this question
requires the Court to determ ne what the Tennessee | egislature
had in mnd when it drafted the statute. “The primary purpose of
statutory construction is to ascertain and give effect, if
possible, to the intention or purpose of the |legislature as

expressed in the statute.” Westinghouse Electric Corp. v. King,

678 S.W2d 19, 23 (Tenn. 1984). *“In seeking to ascertain
| egislative intent, we nust ook to the entire statute in order
to avoid any forced or subtle construction of the pertinent

| anguage.” Lyons v. Rasar, 872 S.W2d 895, 897 (Tenn. 1994.)

“When the | anguage within the four corners of the statute is
unanbi guous, the legislative intent nust be derived fromthe

statute’'s face.” Bryant v. Genco Stanping & Mg. Co., 33 S.W3d

761, 765 (Tenn. 2000).

P&T clainms that the equi prent constitutes “utility

equi pnent”, “outdoor power equipnent”, and “industri al

equi pnent”. However, the statute does not contain a definition
of “utility equipnment”, “outdoor power equipnent”, or “industrial
equi pnent”. The statute al so has not been exam ned extensively

in case law. The single relevant case concerning this statute,

M ddl e Tenn. Assoc. v. lLeeville Mdtors, Inc., 803 S.W2d 206
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(1991), is twelve years old and pre-dates certain anendnments to
the statute. Therefore, the Court |ooks to the plain neaning of
the words, the usage of the terms in other sections of the
Tennessee Code, and Tennessee case | aw construing the rel evant
terns in other circunstances.

To begin with, this part of the Tennessee Code appears to
contenplate precisely the type of situation before the Court.
The statute protects retailers who hold inventories of certain
equi prent frombeing left with that inventory when the
manuf act urer or whol esaler term nates the parties’ contract or
ot herwi se changes the conpetitive circunstances of the parties
agreenent. The only question is whether the parties in this case
contracted to purchase and sell the type of inventory covered by
the statute.

The Court is mindful of Harnonic’s subm ssion of coments
made by one of the Tennessee |legislators at the tinme the statute
was anended, which evidences an intention to benefit retailers of

farm equi pnent. Li kew se, the Tennessee Suprene Court noted in

Leeville Mdtors that the statute was enacted “to protect farm

equi pnent dealers in particular”. Leeville Mtors, 803 S.W2d at

209. Despite the legislative history of the statute, the Court
finds that P&T has established that the equi pnment at issue
constitutes industrial equipnment. P&T points out that the

Tennessee Court of Appeals recently issued an opinion discussing
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“industrial machinery” in the context of broadcast television

signals. |In FreedomBroad. v. Tenn. Dep’'t of Revenue, 83 S. W 3d

776, 785 (Tenn. Ct. App. 2002), the court held that certain
broadcasti ng equi pnent used by a television station constitutes
“industrial machinery” within the definition of Tenn. Code Ann. 8§
67-6-102(13)(A), which qualifies for a tax exenption under Tenn.
Code Ann. § 67-6-206. The Court found that the tel evision
stations “use the equi pnent and nmachinery to fabricate and
process the broadcast signals.”

Al t hough Freedom Broadcasti ng concerned the definition of

“industrial machinery” in the area of Tennessee tax law, it would
be inconsistent for this Court to determne that the fiber optic
equi pnent in this case does not constitute industrial equipnent.
It is undisputed that RCN uses Harnonic’s |laser transmtters and
optical anmplifiers to transnt cable television signals. The
cable television signals transmtted via Harnonic’'s fiber optic
equi pnent are anal ogous to the television signals discussed in

t he Freedom Broadcasting decision. Therefore, the Court finds

that the fiber optic equipnent at issue in this case is
i ndustrial equipnent that falls within the definition of
inventory in Tenn. Code Ann. § 47-25-1301(3).

The Court also notes that it is |likely that the fiber optic
equi pnent in question constitutes utility equipnent. Several

sections of the Tennessee Code contenpl ate that
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t el econmuni cations services and cable television are utilities,
whi ch indicates that the fiber optic equipnent at issue is
utility equipment. See Tenn. Code Ann. 8 65-4-101(a) (“‘'Public
utility’ includes . . . tel ephone, tel egraph, tel ecomunications
services, or any other like system. . .”); Tenn. Code Ann. § 54-
14-101(a)(2) (“If the person petitioning for a private road needs
additional land for the purpose of extending utility lines,
including, but not limted to, electric, natural gas, water,
sewage, tel ephone, or cable television . . .").

P&T has satisfied the requirenents of Tenn. Code Ann. § 47-
25-1301, et seq., and is entitled to relief under the statute.®

3. Constitutionality

In the event that the Court finds Tenn. Code Ann. § 47-25-
1301, et seq., applicable to the present case, Harnonic has
chal  enged the constitutionality of these Tennessee Code
sections. Harnonic alleges that these provisions violate the
dormant comerce clause of Article I, Section 8 of the United
States Constitution. Harnonic argues that this |aw i nposes an
undue burden on interstate commerce because it favors | ocal
interests and the burden on national and international conpanies

is excessive in relation to the | ocal benefits. Pi ke v. Bruce

> To the extent P&T seeks relief under Tenn. Code Ann. §
47-25-1308, it appears that Harnonic may only be held civilly
liable for inventory that it failed to repurchase “wthin sixty
(60) days after shipnent”.
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Church, Inc., 397 U.S. 137, 142 (1970).

Wth this repurchase statute, the Tennessee | egislature has
sought to protect retailers holding inventories of certain
equi pnent when the manufacturer or whol esaler term nates the
parties’ contract or otherw se changes the conpetitive
ci rcunstances of the parties’ agreenent. This is a legitinmate
local interest. To protect retailers, the legislature has al so
required the parties to such retail contracts to submt to
Tennessee | aw. These sections of the Tennessee Code shoul d apply
equally to local retailers who conduct business with out-of-state
suppliers and to | ocal suppliers who conduct business with out-
of-state retailers. Therefore, the burden on interstate comerce
in this case does not appear to be discrimnatory. Further, the
burden on interstate comrerce does not appear to be excessive in
relation to the |ocal benefits, particularly in view of the fact
that simlar repurchase statutes are commonly found, and
suppliers are simlarly burdened, in nost other states. The
repurchase statute does not inpose a discrimnatory burden on
interstate comerce and does not violate the dormant comerce
cl ause.

Har noni ¢ al so asserts that the statute is void for vagueness
under the Fourteenth Amendnment to the Constitution and Article I,
Section 8 of the Tennessee Constitution because the statute is

not sufficiently precise to put Harnonic on notice that it would
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be subject to the statute’s terns. In response, P&T argues that
t he | anguage of a statute need not be drafted with mathenati cal
precision to avoid a judicial declaration that it is void for

vagueness. Gayned v. Gty of Rockford, 408 U. S. 104, 110 (U. S

1972) .
In order to determ ne whether a statute is void for

vagueness, the Court nust exam ne whether the statute is “so
vague that nmen of common intelligence nmust necessarily guess at

its meaning and differ as to its application.” County of Shel by

v. MWerter, 936 S.W2d 923, 929 (Tenn. C. App. 1996).

Furthernore, “economc regulation is subject to a less strict
vagueness test because its subject matter is often nore narrow,
and because busi nesses, which face econom ¢ demands to pl an
behavi or carefully, can be expected to consult rel evant

| egislation in advance of action.” Hoffnman Estates v. Flipside,

Hof f man Estates, Inc., 455 U S. 489, 498 (1982).

The Court acknow edges that the | anguage of this statute is
open to a certain degree of interpretation because the statute
does not internally define the terns industrial equipnent,
utility equipment, or outdoor power equipnment. However, a review
of Tennessee case | aw and ot her Tennessee statutes indicates that
the fiber optic equipnent in this case clearly comes within the
meaning of utility and industrial equipnment. Therefore, the

statute is not so vague that persons of common intelligence would
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be required to guess at its neaning. The fact that the terns are
not internally defined within the statute does not render it
unconstitutionally void for vagueness.

B. Breach of Contract

P&T al so asserts that Harnonic breached section nine,
par agraph two of the Distributorship Agreenment, which provides:

[I]n the event that [RCN] ceases doing
busi ness with [P&T] or otherw se di scontinues
the purchase of [Harnonic’s] products from
{P&T], [Harnonic] agrees to cooperate wth
[P&T] to identify third parties to whom
[ P&T’ s] then-existing stock of products can be
sol d, and to authorize and assist in
negotiating the sale of such products to such
third parties at prices that are not | ess than
the prices paid by [P&T] to [Harnonic] for
such products.

The issue under this provision is whether Harnonic
cooperated with P&T to identify other custoners to whom P&T coul d
sell the equipnent it held. P&T argues that Harnonic never
identified any third parties to whom P&T could sell the equi pnent
and Harnonic refused to allow P&T to sell the equi pnent to any
current custoners of Harnonic.

In opposition to Plaintiff’s notion for sumrary judgnent on
the breach of contract question, Harnonic has provided the Court
with a letter sent from Tony Ley at Harnonic to Ji m Pentecost at
P&T of fering Harnonic’'s assistance in the sale of P&T s remaining

war ehoused equi pnment. In this e-mail, Harnonic offers to all ow

P&T to sell the equipnment to other third parties, as long as they
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are not custoners of Harnonic.

M. Ley testified that Harnonic was willing to cooperate
with P&T, within the terns of section nine, paragraph two, of the
Di stributorship Agreenent, to sell P&T s warehoused equi pnent
once P&T had identified a buyer. M. Ley testified that Harnonic
was not willing to allow P&T to sell the equipnent to Harnonic’'s
exi sting custoners because the supply of broadband equi pnent
al ready exceeded demand in the industry and they were having
difficulty disposing of their own stock. No provision of the
Di stributorship Agreenent requires Harnmonic to allow P&T to sel
equi pnent to Harnonic's current custoners.?®

Further, Charles Conner, Vice President of Harnonic,
testified in his deposition that P&T only sought to have Harnonic
take the equi pnent back, but did not want to deal with selling it
to anyone else. M. Conner stated in his deposition, “[T]hey
truly did not want it noved. | think they just wanted it to cone

back. Al | ever heard was, ‘W want to send it back.’ | mean,

6 P&T has argued that Harnonic “covered the market” for

purchasers of this equipnment and the only available third parties
were already custoners of Harnmonic. Thus, in P&T' s view, the
duty of good faith and fair dealing required Harnonic to all ow
P&T to sell to current custonmers. However, Harnonic has, at the
very |least, created a genuine issue of nmaterial fact on this

i ssue by pointing out that P&T al ready does business with rural

t el ephone conpani es and tel ephone conpanies in South Anerica that
are not Harnonic customers. Based on the evidence in the record,
al t hough Harnonic may al ready do business with the ngjor
custoners in the United States, it does not appear to have
covered the market.
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| heard it constantly.” (Conner Dep. at 204.) According to M.
Conner, Harnonic and P&T never got to a point where Harnonic
coul d have identified a customer to whom P&T coul d sell the

equi pnent because P&T really wanted Harnmonic to repurchase the
equi pnent .

M. Ley' s testinony corroborates M. Conner’s statenents.
According to M. Ley, P&T never specifically asked Harnonic to
identify possible custoners for P&T. M. Ley gave the follow ng
deposition testinony:

Q Al right. Did you do anything to
identify — did you do anything to identify
purchasers, potential purchasers of Power &
Tel’s inventory?

A. No. | wasn't asked to.

(Ley Dep. at 81.)

Q You agree with me, M. Ley, that Harnonic
did not do anything to identify a third party

to whom Power & Tel could sell its then-
exi sting stock?

A. | think that’s true. But it says in the
agreenent, “Supplier agrees to cooperate
with.” W were very open to cooperation.

Q But not to identify a customer?
A. W weren't asked to.
(Ley Dep. at 92.)
During his deposition, M. Ley also stated that he had two
di scussions with M. Pentecost at P&T as to the possible sale of

t he equi prent to rural tel ephone conpani es or tel ephone conpanies
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in Brazil to which P&T had access. M. Ley stated he thought
this was a good i dea because Harnonic did not sell to these types
of conpanies. Apparently, M. Pentecost’s efforts to sell the
equi pnent to these conpani es were unsuccessful. After P&T s
efforts to sell the equipnent to these conpanies failed, P&T
requested that Harnonic take the equi pnent back. M. Ley
testified in his deposition as foll ows:

Q Dd you — do you recall Power & Tel

asking Harmonic to identify purchasers,

potential purchasers of the equipnent that
Power & Tel had in stock?

A.  No.
* %
Q You do not recall --
A.  No.
Q — Power & Tel ever asking Harnmonic —-
A Oh.
Q — “Tell us who we can sell this to”?
A. No. | recall discussions wth M.

Pent ecost where we discussed that he had
access to the rural tel ephone conpanies and to
somewhere in, | believe, Brazil. Somewhere in
South Anerica. And we originally thought that
would be a very good idea because clearly
Harmoni ¢ did not sell to those people.

* * *

Q Did he have any further request of you?
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A Ch, vyes. He would like — he asked if
Har nmoni ¢ woul d t ake back the inventory that he
hel d.

(Ley Dep. at 70-72.)

Har noni ¢ has produced a letter stating that Harnonic was
willing to cooperate with P&T and all ow P&T to sell the equi pnent
to third parties that were not already custoners of Harnonic.
Based on the letter fromM. Ley to M. Pentecost, a fact finder
coul d conclude that Harnonic agreed to cooperate within the
meani ng of the Distributorship Agreenent. Furthernore, two
W tnesses for Harnonic have testified that P&T never specifically
asked Harnonic to identify custoners to whom P&T could sell the
war ehoused equi pnent. These witnesses state that P&T' s primary
request was for Harnonic to repurchase the equipment. |If P&T did
not request that Harnonic cooperate with P&T to identify third
parties to whomthe equi pnent could be sold because P&T really
want ed Harnonic to repurchase the equi pnent a fact finder could
conclude that Harnmonic did not breach section nine, paragraph two
of the Distributorship Agreenment. Harnonic has created a genui ne
issue of material fact as to whether it breached section nine of
the contract with P&T. Accordingly, the Court DEN ES P&T s
notion for summary judgnent on the breach of contract claim
I V. Concl usion

For the foregoing reasons, the Court GRANTS in part and

DENIES in part Plaintiff’s notions for sumary judgnent.
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So ORDERED this __ th day of June, 2003.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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