IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
WESTERN DI VI SI ON

CHARLES HONEYCUTT,
Pl ai ntiff,
V. NO. 02-2710 M/V

FI RST FEDERAL BANK, a FSB d/b/a
First Federal Mortgage,

N N N N N N N N N N N

Def endant .

ORDER GRANTI NG DEFENDANT' S MOTI ON FOR SUMVARY JUDGVENT

This case is before the Court on Defendant’s Mtion for
Summary Judgnent, filed May 29, 2003. Plaintiff responded in
opposition on July 1, 2003. For the follow ng reasons, the Court
GRANTS t he Defendant’s notion.

l. BACKGROUND

This case concerns a “pre-approval letter” for a nortgage
t hat Defendant First Federal Bank issued to Ms. Barbara G antham
Ms. Grantham provided the pre-approval letter to Plaintiff
Charl es Honeycutt in connection with the anticipated sale of his
honme to Ms. Grantham The parties do not dispute the salient
facts of this case.

On April 12, 2000, Ms. G antham applied for approval of a
nortgage | oan with Defendant First Federal Bank. As part of the

application process, Ms. G antham provided information about her



financial condition to First Federal Bank. M. Ganthamlisted a
| oan from Bank One as a liability on the application, next to
which the words “to be paid off” are witten. Defendant issued a
nortgage | oan pre-approval letter to Ms. Gcantham The My 5,
2000 pre-approval letter states in pertinent part:
“Congratul ati ons! You have been pre-approved for a sales price
of $210, 000 subject to the following: (1) Sales Contract (2)
Satisfactory appraisal for $210,000 (3) Final underwiting review
and approval ".!

In February or March of the year 2000, Plaintiff sought to
sell his honme in Cordova, Tennessee. Plaintiff and Ms. G ant ham
executed a contract for the sale of his hone on June 11, 2000 in
t he amount of $210,000. The closing of the sale was schedul ed
for July 14, 2000. Prior to the closing, Defendant’s
underwriting departnment advised Ms. Granthamthat she needed to
pay off the |loan from Bank One before she could obtain the
nortgage | oan for which she had applied. On July 12, 2000, Ms.
Granthanis real estate agent infornmed Jennifer Honeycutt that the
sal e of the house would not close on the schedul ed date because

Ms. Grantham needed to pay off a loan from Bank One in order to

! Def endant al so issued a nearly identical pre-approval
letter on April 18, 2000 in the anpunt of $205,000. However,
Jenni fer Honeycutt, Plaintiff’s wife and his real estate agent in
the transaction, testified in her deposition that she relied only
on the May 5, 2000 letter. (J. Honeycutt Dep. at 73.)

Therefore, the Court will only refer to the May 5, 2000 pre-
approval letter in this Oder.



qualify for the nortgage | oan

Thereafter, Ms. Grantham wi thdrew her | oan application with
First Federal Bank and attenpted to secure a |oan from People’s
Bank. Ms. Grantham did not receive a nortgage |oan from People’s
Bank and the sale of Plaintiff’s hone to Ms. G ant ham never
occurred.

Plaintiff asserts that Defendant’s pre-approval letter
i nproperly failed to indicate that the nortgage | oan approval was
contingent upon Ms. Grantham paying off a car |oan to Bank One.
Plaintiff contends that he relied on the pre-approval letter,
whi ch induced himto enter into a contract to sell his hone to
Ms. Grantham and to sign a contract to purchase real property in
Nashville. Plaintiff clains he has suffered various |osses in
connection wth the failed sale of his hone to Ms. G antham
Plaintiff asserts clainms for violation of the Tennessee Consuner
Protection Act, intentional or reckless m srepresentation,
m srepresentation by conceal mnent, negligent m srepresentation,
and negligence. Plaintiff also requests punitive danages.
Def endant has noved for summary judgnent as to each count in the
Conpl ai nt .
1. STANDARD OF REVI EW

Under Federal Rule of Civil Procedure 56(c), summary
judgnent is proper "if . . . there is no genuine issue as to any

material fact and . . . the noving party is entitled to judgnent



as a matter of law" Fed. R Cv. P. 56(c); see also Celotex

Corp. v. Catrett, 477 U S. 317, 322 (1986). The Suprene Court

has expl ai ned that the standard for determ ni ng whet her summary
judgnment is appropriate is “whether the evidence presents a
sufficient disagreenent to require subm ssion to a jury or
whether it is so one-sided that one party nust prevail as a

matter of | aw. Anderson v. Liberty Lobby, Inc., 477 U S. 242,

251-252 (1989).

So long as the novant has nmet its initial burden of
"denonstrat[ing] the absence of a genuine issue of nmateri al
fact," Celotex, 477 U S. at 323, and the nonnoving party is
unabl e to make such a showi ng, summary judgnent is appropriate.

Emmons v. Mlaughlin, 874 F.2d 351, 353 (6th Gr. 1989). In

considering a notion for summary judgnent, "the evidence as well
as all inferences drawn therefromnust be read in a |ight nobst

favorable to the party opposing the notion." Kochins v.

Li nden-Alimak, Inc., 799 F.2d 1128, 1133 (6th Cr. 1986); see

al so Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U. S.

574, 587 (1986).
[11. ANALYSI S

Def endant First Federal Bank has noved for summary judgnent
as to each claimin Plaintiff’s Conplaint. The Court wll
address each claimindividually bel ow

A Tennessee Consuner Protection Act

The Tennessee Consuner Protection Act nmakes the foll ow ng
deceptive acts or practices unlawful:
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Representing that goods or services have

sponsor shi p, approval , characteristics,

i ngredi ents, uses, benefits or quantities that

they do not have or that a person has a

sponsorship, approval, status, affiliation or

connection that such person does not have.
Tenn. Code Ann. § 47-18-104(b)(5).

Def endant noves for summary judgnment as to Plaintiff’s
Tennessee Consuner Protection Act claimon two grounds.

Def endant argues, first, that it did not represent that Plaintiff
had “approval” or “status” that she did not have. Defendant

mai ntai ns that the pre-approval letter issued to Ms. G antham was
“neither a msrepresentation nor msleading; it contained true
and appropriate conditions for final approval.” (Def.’s Mem of
Law in Supp. of Mdt. for Summ J. at 16.) Defendant believes
that Plaintiff’s allegedly erroneous interpretation of the pre-
approval letter is his owm fault and does not create liability
for First Federal Bank under the Tennessee Consuner Protection
Act. Defendant also argues that Plaintiff is not a “consuner”

wi thin the nmeaning of Tenn. Code Ann. § 47-18-103(2).

Plaintiff contends that the nortgage | oan pre-approval
letter clearly msrepresented that Ms. G antham had “approval " or
“status” with Defendant that she did not have because the letters
failed to disclose that Ms. Gantham would be required to pay off
her I oan with Bank One before she could qualify for the nortgage
loan with First Federal Bank.

The | anguage of the pre-approval letter is clear. It states

that the nortgage loan is “subject to” “[f]inal underwiting



review and approval”. This is a true statenment of the conditions
for Ms. Ganthamto obtain the loan. (Thonpson Dep. at 25.) Any
reasonabl e person reading the letter would have known that Ms.
Grant ham had not yet been approved for the nortgage | oan and
would rely on the pre-approval letter only at their own risk.

The pre-approval letter can not be interpreted as a guaranty that
Ms. Ganthamwould ultimately nmeet all of the criteria for the
nortgage | oan. The fact that the pre-approval letter did not
include all of the conditions to achieving underwiting approval
prior to the issuance of a nortgage loan is not naterial to this
cl ai m because Def endant did not represent that Ms. G ant ham had
been approved for a nortgage or that it had entered into a
contract with her for a nortgage |oan.? The pre-approval letter
is not deceptive in any way. The Court GRANTS summary | udgnent

to Defendant as to the Tennessee Consuner Protection Act claim

2 Al t hough not precisely on point, the Court directs the
parties to the unpublished decision of Arsenault v. PNC Mrtgage
Corp., 32 Fed. Appx. 739, 2002 U. S. App. Lexis 6248 (6th Cr.
Apr. 1, 2002). In Arsenault, the Sixth Grcuit upheld a district
court’s decision to grant sunmary judgnent on breach of contract,
fraudul ent m srepresentation, and Kentucky Consuner Protection
Act clainms in favor of a nortgage |ender that had sent a
solicitation letter to the plaintiffs informng themthat they
had been pre-approved to refinance their nortgage. D scussing
Kentucky | aw, the court found that the nortgage | ender coul d not
have breached a contract by failing to allow the plaintiffs to
refinance their nortgage at the rate stated on the solicitation
| etter because it “cannot be interpreted as extending a firm
of fer that contained the essential and material terns of the
proposed refinancing.” 1d. at 743. Simlarly here, the pre-
approval letter did not create a contract for a nortgage | oan
bet ween Defendant and Ms. Grantham Although Plaintiff seens to
argue that the pre-approval letter represented the conpl etion of
the nortgage | oan transaction, but for dotting the i’s and
crossing the t's, this is plainly not the case.
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B. I ntentional or Reckless M srepresentation

An action for intentional or reckless m srepresentation
contains four elenents: (1) an intentional m srepresentation of
material fact, (2) know edge of the representation’s falsity, (3)
an injury caused by reasonable reliance on the representation,
and (4) the m srepresentation involves a past or existing fact.

Spectra Plastics, Inc. v. Nashoba Bank, 15 S.W3d 832, 840-841

(Tenn. Ct. App. 1999).

Def endant argues that it has not nade a m srepresentation
with regard to any material fact or a msrepresentation relating
to an existing or past fact. Defendant maintains that it
accurately set forth the conditions preceding final approval of
Ms. Granthanis nortgage | oan, which she ultimately did not
satisfy.

For the reasons already di scussed above, the Court finds
that the pre-approval letter did not contain a m srepresentation.
Furthernore, any reliance or assunption by Plaintiff that the
pre-approval letter in any way assured the conpletion of the
nortgage | oan was not justified. The Court GRANTS sunmary
judgment to Defendant as to the claimfor intentional or reckless
m srepresentation.

C. M srepresentati on by Conceal nment

“The tort of fraudul ent concealnent is conmtted when a
party who has a duty to disclose a known fact or condition fails
to do so, and another party reasonably relies upon the resulting

m srepresentation, thereby suffering injury.” Chrisman v. Hl
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Hone Dev., Inc., 978 S.W2d 535, 538-539 (Tenn. 2000). In

Tennessee, a duty to disclose arises in three circunstances: (1)
there is a previous definite fiduciary relation between the
parties; (2) it appears that one or each of the parties to the
contract expressly reposes a trust and confidence in the other;
(3) the contract or transaction is intrinsically fiduciary and

calls for perfect good faith. French v. First Union Sec., Inc.,

209 F. Supp.2d 818, 824-825 (M D. Tenn. 2002); Macon Cty

Li vestock Mt. v. Ky. State Bank, 724 S.W2d 343, 349 (Tenn. App.

1986). Exanples of relationships that are intrinsically
fiduciary include an investor and his or her stock broker or a
real estate broker and his or her client. French, 209 F. Supp.2d
at 825.

Def endant argues that it did not owe a fiduciary duty to
Plaintiff because he was not a party to the |oan transaction
bet ween First Federal Bank and Ms. Grantham In fact, Defendant
mai ntains that it did not even owe a fiduciary duty to Ms.

G antham Therefore, Defendant asserts it can not have conmitted
m srepresentati on by conceal nent.

The Court agrees. Under Tennessee |aw, Defendant did not
stand in a fiduciary relationship to Plaintiff. They had no
previous fiduciary relationship, nor were they parties to a
contract. Further, the transaction in question was not
i nherently fiduciary in nature and did not require perfect good
faith. The Court GRANTS summary judgnent to Defendant on the

m srepresentation by conceal nent claim
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D. Negl i gent M srepresentation

Liability for negligent msrepresentation “wll result,
despite the |l ack of contractual privity between the plaintiff and
def endant, when, (1) the defendant is acting in the course of his
busi ness, profession, or enploynent, or in a transaction in which
he has a pecuniary interest; (2) the defendant supplies faulty
i nformati on nmeant to guide others in their business transactions;
(3) the defendant fails to exercise reasonable care in obtaining

or communi cating the information; and (4) the plaintiff

justifiably relies upon the information. Robinson v. Orer, 952
S.W2d 423, 427 (Tenn. 1997).

Def endant asserts that the information in the pre-approval
letters was true and Ms. G ant ham woul d have obtained the loan if
she had satisfied the condition established by the underwriting
staff. For the reasons stated above, the Court finds that the
information in the pre-approval letter was not faulty. The Court
GRANTS summary judgnment to Defendant as to the claimfor
negl i gent m srepresentation.

E. Negl i gence

A cl ai mof negligence contains the follow ng el ements:

(1) a duty of care owed by the defendant to the plaintiff; (2)
conduct by the defendant falling bel ow the applicable standard of
care that anmounts to a breach of that duty; (3) an injury or

| oss; (4) causation in fact; and (5) proxinmate, or |egal,

causation. Staples v. CBL & Assocs., Inc., 15 S.w3d 83, 90

(Tenn. 2000).



As to Plaintiff’s claimof negligence, Defendant argues that
Plaintiff can not satisfy any of the elenments of the claim
Def endant maintains it did not owe a duty to Plaintiff to set
forth all specific terms and conditions between First Federal
Bank and Ms. Granthamin the pre-approval letter. Therefore, it
al so can not have breached a duty to Plaintiff. Defendant
further argues that Plaintiff can not establish causation based
on his reliance on the pre-approval letters. M. Ganthamcould
have obtained a | oan from First Federal Bank if she had paid off
her loan to Bank One. She also may have been able to obtain a
loan with First Federal Bank on different ternms if she had not
wi t hdrawn her application, or she could have obtained a | oan from
anot her source. M. Ganthamstated in her deposition that she
did not do so because the interests rates were not agreeable to
her. Therefore, Defendant asserts that Ms. G anthanis decision
not to obtain a loan is the actual cause of Plaintiff’s danmages
rat her than the issuance of the pre-approval letter.

In response, Plaintiff essentially reiterates its earlier
argunents opposing sunmmary judgnent. Plaintiff argues that
Def endant failed to use reasonable care when it issued the pre-
approval letter to Ms. Gantham because it omtted nmateria
information regarding the requirement that she pay off the Bank
One | oan.

Regar dl ess of whether First Federal Bank owed any duty to
Plaintiff in this case, which the Court has already found it did

not, Defendant could not have breached such a duty because it
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accurately represented the status of its dealings with M.
Grantham Furthernore, the final decision to pay off the Bank
One loan rested with Ms. Gantham Rather than pay off the | oan,
she opted to withdraw her nortgage | oan application with First
Federal Bank. She also failed to obtain a |oan from People’s
Bank. Ms. Granthamis failure to take the steps necessary to
obtain a nortgage | oan was the reason the sale of Plaintiff’s
home failed to close. The Court fails to see how the | anguage of
the pre-approval letter could constitute either the but-for or
proxi mate cause of Plaintiff’'s alleged | osses. Therefore, the
Court GRANTS summary judgnent to Defendant as to the claimof
negl i gence.
| V.  CONCLUSI ON

For the foregoing reasons, the Court GRANTS Def endant’s

Motion for Sunmary Judgnment as to all clains.

IT 1S SO ORDERED this __ day of August, 2003.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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