IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

UNI TED STATES OF AMERI CA
Pl aintiff,
V. No. 04-20081-1

BI LLY T. PHI LLIPS,

N N N N N N N N N

Def endant s.

ORDER DENYI NG DEFENDANT’ S MOTI ON TO SUPPRESS EVI DENCE

This cause is before the Court on the notion of Defendant,
Billy Thomas Phillips, to suppress a statenent made by Def endant
to agents of the Federal Bureau of Investigation on February 5,
2004. Defendant filed his Mdtion to Suppress Evidence on
Sept enber 29, 2004. The governnment responded in opposition on
Oct ober 15, 2004.

A hearing was held by the Court regarding this matter on
Novenber 5, 2004. Three witnesses testified: Special Agent
Steven Lies, an agent with the Federal Bureau of Investigation;
Speci al Agent Joseph Rinehart, an agent with the Federal Bureau
of Investigation; and Defendant, Billy Thomas Phillips, who
testified for the limted purpose of the pending notion to
suppress. Three exhibits were introduced at the hearing: a

Consent to Search form signed by Defendant and dated January 6,



2003;* an Advice of Rights formincluding a waiver of rights
si gned by Defendant and dated February 5, 2004, at 11:23 a.m;
and a statenent signed by Defendant and dated February 5, 2004,
at 12:40 p. m

Defendant initially filed a notion to suppress regarding
statenents he nade on January 6, 2004, and February 5, 2004.
During the Novenber 5, 2004, hearing, counsel for Defendant
stated that the statenent from January 6, 2004, was nade freely
and voluntarily and that Defendant was only seeking to suppress
the statenment nmade on February 5, 2004. Because the notion to
suppress as to the statenent nmade on January 6, 2004, was
wi t hdrawn, the Court will consider only the statenment nmade on
February 5, 2004.
| . BACKGROUND

This matter concerns statenents taken by Federal Bureau of
| nvestigation agents in connection with the investigation of a
vi deot ape of the nolestation of a twelve year old girl and the
subsequent indictnment of Defendant. Defendant was charged al ong

with a co-defendant, Janmie Forrester.?

! Though the formis dated January 6, 2003, testinony
i ndicated that the actual date on which the formwas signed was
January 6, 2004.

2 Ms. Forrester has since plead guilty to the charges
agai nst her.



Def endant spoke with Federal Bureau of I|nvestigation agents
and ot her nenbers of the Innocent |Images Task Force on January 6,
2004, and February 5, 2004. On January 6, 2004, Defendant was
interviewed at his honme in Martin, Tennessee. Prior to the
conclusion of the interview, Defendant signed a consent to search
formallow ng the Federal Bureau of Investigation to search for
child pornography on conputers in his possession and internet
accounts in his name. On February 5, 2004, Defendant was
interviewed at the Federal Bureau of Investigation offices in
Menphi s, Tennessee. Defendant was interviewed for approximtely
one hour and forty mnutes and | eft the Federal Bureau of
| nvestigation offices at approximately 1:10 p. m

An Advice of Rights form including a waiver of rights,
consistent wwth Mranda was signed by Defendant on February 5,
2004, at 11:23 a.m The parties do not dispute that Defendant
was i nformed of his rights and Def endant admits that the Advice
of Rights formwas signed freely and voluntarily.?® Defendant
signed a substantive statenent regarding child pornography found
on his conmputer on February 5, 2004, at 12:40 p.m Def endant
seeks to suppress this statement. A chronicle of the interviews

and the circunstances surrounding the statenent given by

3 Defendant adnmits that he signed the Advice of Rights form
before the interview began and the tine nmarked on the Advice of
Rights formindicates that it was signed at around the tine when
t he interview began.



Def endant follows, as provided by testinony at the Novenber 5,
2004, hearing.
1. TESTI MONY

On Novenber 5, 2004, the Court heard the testinony of
Speci al Agent Steven Lies, Special Agent Joseph R nehart, and
Def endant .

A Speci al Agent Steven Lies

Steven Lies, a special agent with the Federal Bureau of
| nvestigation, is currently assigned to the |Innocent |nmages Task
Force (“Task Force”) on the Crines Against Children Cyber Squad.
Speci al Agent Lies testified about the interviews of Defendant
conducted on January 6, 2004, and February 5, 2004. Speci al
Agent Lies testified to the follow ng facts.

On January 6, 2004, Special Agent Lies net with Defendant at
Defendant’s residence in Martin, Tennessee. Special Agent Lies
was acconpani ed by O ficer Dallas Dallosta from Shel by County and
Oficer Brett Davis from Wakl ey County. After Special Agent
Lies identified hinself to Defendant, Defendant agreed to speak
with himand invited the officers into his hone. Special Agent
Lies testified that Defendant was not under arrest, that his
cooperation was voluntary, and that Defendant signed a Consent to
Search form The officers were at Defendant’s hone approxi mately
fifty to fifty-five mnutes and left the residence after

Def endant’ s children arrived hone. During the neeting on January



6, 2004, Defendant stated that he would be willing to make
anot her statenent to agents in the future.

Special Agent Lies testified that by February 5, 2004,

Def endant was a target of the investigation and that the agents
wanted to speak with Defendant about child pornography because
chi |l d pornography had been found on his conputer. On February 5,
2004, Defendant net with Special Agent Lies at the Federal Bureau
of Investigation offices in Menphis, Tennessee. Also present
during the interview were O ficer Dall osta and Speci al Agent

Ri nehart.

Speci al Agent Lies testified that Defendant participated of
his own volition in an interview that | asted approxi mately one
hour and forty mnutes. Defendant was advised that he was not
under arrest and that his cooperation was voluntary. In
addi ti on, Defendant was advised of his right to remain silent and
his right to counsel. Mdreover, Defendant signed and executed an
Advi ce of Rights formdated February 5, 2004, in the presence of
Speci al Agent Lies. The Advice of Rights formlisted Defendant’s
rights under Mranda and indicated that Defendant understood his
rights and was willing to answer questions w thout a | awer
present. After Defendant signed the Advice of Rights form
Def endant agreed to talk with him Defendant was not questioned

until after the Advice of R ghts formwas conpleted. According



to Special Agent Lies, Defendant was free to | eave during the
interview and at no tine was Defendant under arrest.

During the February 5, 2004, interview, Defendant signed a
statenent.* The statenment indicated that Defendant had bought a
Packard Bell conputer in Decenber of 1996 and set up an internet
account in approximately January of 1997. The statenent further
i ndi cated that Defendant received child pornography on the
conput er which was then placed on a zip disk. The disks were
| ater destroyed, but “left over” pornographic i mages were found
on the conmputer. 1In addition, Defendant hand wote onto the
statenent that he had never told Ms. Forrester about seeing any

chi | d pornography.

* The statenent given by Defendant on February 5, 2004,
reads as foll ows:

| bought the Packard Bell in Decenber of 1996 and got
an ACL account approximately in January 1997.

recei ved child pornography via e-mail through going to
various roons and putting nyself on mailing lists. Any
child pornography that I had, to nmy know edge was all
put on a zip disk and to ny know edge was all destroyed

and burned. | kept all of ny sexual pictures on a zip
di sk so that ny kids would not | ook at them since they
al so used the conputer. | do not know if any of this
could be left fromthat. |If the child porn on ny

| aptop is left over fromwhen | got it through ACL then
it is very possible that | amresponsible for it. At
the tinme | got on the conputer when | first started
usi ng conmputers | did not know what child pornography
was. The child porn pictures were pictures | stunbled
on by getting on the list.

Hand witten on the statenment and initialed by Defendant is

t he foll ow ng:

| never told Jam e about seeing any child porn.
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Speci al Agent Lies testified that Defendant was not
threatened in any way before making the statenent. However,
Speci al Agent Lies testified that Special Agent R nehart nmade a
statenment to Defendant to the effect that the Federal Bureau of
| nvestigati on woul d track Defendant down. According to Speci al
Agent Lies, the statement was nmade out of frustration because the
agents did not believe Defendant. |In addition, Special Agent
Lies testified that the statement was nmade after Defendant nade
his signed statenent in an effort to nmake Defendant | eave because
he was giving the agents nore information than they want ed.

B. Speci al Agent Joseph Ri nehart

Joseph Rinehart, a special agent with the Federal Bureau of
| nvestigation, is currently the coordinator of the |Innocent
| mmges Task Force. Special Agent Rinehart testified about the
i ntervi ew of Defendant conducted on February 5, 2004.

Speci al Agent Rinehart testified that Defendant was advi sed
of his rights by Special Agent Lies and voluntarily agreed to
speak with the agents. According to Special Agent Rinehart,

Def endant was not under arrest and was free to | eave the
interview The interview |l asted nearly two hours and the primary
interviewers were Special Agent Lies and Oficer Dallosta.

Speci al Agent Rinehart testified that during the interview
he made a “flippant statenent” that was not his “finest nonent in

an interview ng process” by which he stated that Defendant “would



be better off just, you know, taking off.” (Novenber 5, 2004,
Hearing Transcript at 38:6-24.) Special Agent Rinehart made the
stat enent because he was “frustrated with the way the interview
was going” and he “didn’'t feel like M. Phillips was really
answering the questions[.]” (ld.) Special Agent Rinehart
testified that his statement was made subsequent to Defendant’s
witten statenent. Special Agent Rinehart explained that the
statenent he made to Defendant occurred toward the end of the
interview and that Defendant |left at around 1:10 p. m

C. Def endant Billy Thomas Phillips

Def endant Billy Thomas Phillips testified for the limted
pur pose of the notion to suppress. Defendant has a tenth grade
education. According to Defendant, he was told during the first
interview on January 6, 2004, that the Task Force was
investigating Ms. Forrester and he believed that the interview on
February 5, 2004, served the sane purpose. Defendant brought
with himto the February 5, 2004, interview materials which he
bel i eved woul d assi st the Federal Bureau of Investigation in the
i nvestigation of Ms. Forrester.

Def endant testified that he signed the Advice of Rights
form including the waiver of rights, freely and voluntarily.
Def endant testified that after the formwas signed, the tone of
the interview changed and he did not feel that he was free to

| eave the interview Specifically, Defendant clains that after



he signed the Advice of R ghts, the questions fromthe agents
becanme nore harsh and the agents wanted specific answers.
Def endant further stated that he felt threatened during the
intervi ew.

In particular, Defendant felt threatened when Speci al Agent
Lies referred to himas a “nonster” and upon becom ng frustrated
tol d Defendant that he “should | eave the country and go to
Bolivia before wal king out of the room” (Tr. at 47:7-10.)
Def endant later clarified that it was actually Special Agent
Ri nehart who tol d Defendant that he should | eave the country and
then left the room Defendant testified that these events
occurred before Defendant signed his statenment. After review ng
the signed statenent, Defendant testified that parts of the
statenent are untrue, but that he felt forced to sign it because
after he was told that he should | eave the country he felt that
the agents were “capable of anything[.]” (Tr. at 48:4-24.)
Def endant testified that absent the statenent of Special Agent
Ri nehart he woul d not have made his signed statenent.
[11. ANALYSI S

Due process dictates that the adm ssibility of a confession
depends on whet her the confession was given freely and
voluntarily. Confessions that are obtained involuntarily, or by
coercion, nust be excluded froma defendant’s trial. See

Col orado v. Connelly, 479 U.S. 157, 163 (1986); Dickerson v.




United States, 530 U S. 428, 434 (2000). The burden is on the

prosecution to show by a preponderance of the evidence that a
conf essi on sought to be introduced into evidence was nade

voluntarily. Lego v. Twoney, 404 U.S. 477, 489 (1972).

Def endant contends that his statenent nmade on February 5,
2004, was taken in violation of his rights because it was
obt ai ned t hrough duress and coercion and, therefore, should be
suppressed. The governnent contends that the statenent is
adm ssi bl e because it was made freely and voluntarily. Wile the
parties dispute whether Defendant was in custody at the tinme the
statenent was nmade, both Defendant and the governnent agree that
Def endant received Mranda warnings prior to his statenment being

taken.® Mranda v. Arizona, 384 U S. 436 (1966). The parties

further agree that Defendant freely and voluntarily signed the
Advi ce of Rights formwhich plainly states the rights afforded
Def endant under M randa.

Not wi t hst andi ng M randa war ni ngs, evi dence deened to have

been coerced from a defendant nust be excluded fromthe

> Even if Defendant was not subject to a custodial
interrogation, the Supreme Court has recogni zed that
“noncust odi al interrogation mght possibly in sonme situations, by
virtue of some special circunstances, be characterized as one

where ‘the behavior of ... law enforcenent officials was such as
to overbear petitioner’s will to resist and bring about
confessions not freely self-determned...’” Beckwith v. United

States, 425 U. S. 341, 347-48 (1976)(quoting Rogers v. Ri chnond,
365 U. S. 534, 544 (1961)). The Court, however, does not find
t hat such special circunstances arise fromthe present situation
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defendant’s trial. Dickerson, 530 U S. at 434; Connelly, 479
U S at 163. For a statenent to be adm ssible at trial, the
government nust denonstrate that the statenment was not obtained

as the result of coercion. 1d. at 478 (citing Jackson v. Denno,

378 U.S. 368 (1964) (“[A ]Jcrimnal defendant who chal |l enges the
vol untariness of a confession nade to officials and sought to be
used against himat his trial has a due process right to a
reliable determi nation that the confession was in fact
voluntarily given and not the outcone of coercion which the
Constitution forbids.”).

Specifically, the test for voluntariness of a confession
i nvolves three factors: (1) whether the confession was extorted
by means of a coercive activity, (2) whether the coercion was
sufficient to overbear the will of the accused, and (3) whether
the coercive activity is causally related to the confession in
such a way that coercion was the notivating factor behind the

def endant’s deci sion to confess. McCall v. Dutton, 863 F.2d 454,

459 (6th Gr. 1988). 1In order to determ ne whether a confession
was obt ai ned by coercion, courts |look at the totality of the

ci rcunst ances and whet her the statenent was obtai ned by
overbearing the will of the defendant. Connelly, 479 U S. at

163-64; Haynes v. Washington, 373 U. S. 503, 513-15 (1963).

As previously noted, the burden is on the prosecution to

show by a preponderance of the evidence that the statenent made
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on February 5, 2004, was nmade freely and voluntarily. In
particul ar, the prosecution nust show that the statenment was not
obtai ned by the use of coercion. Defendant testified that he was
called a nonster during the interview and that he felt threatened
because, after Special Agent R nehart told himthat he should

| eave the country and | eft the room Defendant believed that the
agents were capabl e of anything. However, such allegations al one
do not give rise to a claimthat the actions of the agents rose
to the I evel of coercion. |Indeed, on February 5, 2004, Defendant
arrived at the Federal Bureau of Investigation offices of his own
volition and freely and voluntarily signed a formindicating that
he understood the rights afford hi munder Mranda. Though

Def endant contends that he did not feel free to | eave the
interview, the record shows that Defendant was not under arrest
at any tinme during the interview and, in fact, follow ng the
interview, which |lasted | ess than two hours, Defendant |left the
Federal Bureau of Investigation offices.

Nonet hel ess, Defendant contends that the statenent he nade
to the agents on February 5, 2004, should be suppressed because
he felt threatened by the agents. However, the evidence does not
indicate that the actions of any agent involved in the interview
at issue ampbunted to coercion. Rather,

t he evidence shows only that Agent Rinehart directed a

di sparagi ng remark toward Defendant and then left the roomin
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which the interview was taking place. Further there is no
evi dence that the agents acted in a way that was intended to
extort a confession. Mreover, the evidence fails to denonstrate
that any actions at issue were sufficient to overbear the will of
Defendant. In view of the totality of the circunstances, the
Court does not find that the environnent created during the
i nterview was coercive. Because the governnent has net its
burden to denonstrate that the statenment was not obtained as the
result of coercion, the Court finds that the statenment nmade on
February 5, 2004 is adm ssible.
V. CONCLUSI ON

For the foregoing reasons, the Court DEN ES Defendant’s

Motion to Suppress Evidence.

So OCRDERED this __ day of January, 2005.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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