IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

M D- SQUTH CHAPTER OF PARALYZED
VETERANS OF AMVERI CA, KEI TH
MORRI S, CARL FLEMONS,

TOM HAFFORD, and LARRY HALE,

Pl aintiffs,

)
)
)
)
)
)
)
V. ) No. 04-2353 M/V
)
NEW MEMPHI S PUBLI C BUI LDI NG )
AUTHORI TY OF MEMPH S & SHELBY )
COUNTY; CITY OF )
MEMPHI S, TENNESSEE; SHELBY )
COUNTY, TENNESSEE: and HOOPS, )
L. P., )
)
)

Def endant s.

ORDER DENYI NG DEFENDANTS MOTI ONS TO DI SM SS UNDER FEDERAL RULE
OF ClVIL PROCEDURE 12(b) (1)

Before the Court are Defendants’ Mdtions to Dismss
Plaintiffs’ Conplaint and Arended Conpl ai nt. Defendants New
Menphi s Public Building Authority of Menphis and Shel by County
(“Public Building Authority”) and Hoops, L.P. initially filed a
Motion to Dismiss on June 7, 2004. Plaintiffs subsequently filed
an Anmended Conplaint on July 9, 2004. On July 12, 2004,
Plaintiffs responded in opposition to the original Mtion to

Dismiss. On July 30, 2004, Defendants Public Building Authority



and Hoops, L.P. filed a Motion to Dismss the Anended Conpl ai nt.
Plaintiffs responded to that notion on Septenber 7, 2004.1

Def endants nove to dismss Plaintiffs’ clains for |ack of
subject matter jurisdiction under Federal Rule of G vil Procedure
12(b) (1), because Plaintiffs purportedly |lack standing to sue and
their clains are not ripe for adjudication, and for failure to
state a claimupon which relief may be granted under Federal Rule
of Civil Procedure 12(b)(6). For the follow ng reasons,
Def endants’ notions to dismss for |ack of subject matter

jurisdiction under Rule 12(b)(1) are DEN ED.?

'Defendant City of Menphis filed a Mbtion to Dismss on June
7, 2004, and a Motion to Dism ss Amended Conpl aint on Cctober 12,
2004, both of which incorporate the argunments nmade i n Defendants
Public Building Authority and Hoops, L.P.’s notions. Plaintiffs
responded in opposition to those notions on Cctober 18, 2004,
incorporating the argunents fromits previous opposition.
Def endant Shel by County filed a Motion to Dismss on July 6,
2004, and a Motion to Dismiss Arended Conpl ai nt on Decenber 17,
2004, both of which also incorporate the argunents made in
Def endants Public Building Authority and Hoops, L.P.’s notions.
Plaintiffs responded in opposition to those notions on Decenber
20, 2004, also incorporating the argunments fromtheir prior
opposi tion.

2 The Court has determned that further briefing is required
before it can render a decision regarding Defendants’ notions to
dismss for failure to state a clai mupon which relief may be
granted under Federal Rule of G vil Procedure 12(b)(6).
Accordingly, the parties are instructed to submt suppl enent al
briefs as noted in the Court’s separate Order Requesting Further
Bri efing Regardi ng Defendants’ Mdtions to Dismss For Failure to
State a O ai mUpon Wiich Relief May Be G anted Under Federal Rule
of Gvil Procedure 12(b)(6).

-2



| . Background

This case arises out of Plaintiffs’ allegations that the
FedEx Forum a sports and entertai nnment arena |located in Menphis
Tennessee, fails to conply with federal regulations promnul gated
pursuant to the Americans Wth Disabilities Act of 1990, 42
US C 8§ 12181, et seq. (“ADA’). Plaintiff Md-South Paral yzed
Vet erans of Anmerica (“Md-South PVA’) is an advocacy group for
di sabl ed individuals. Individual Plaintiffs Keith Murris, Car
Fl enons, Tom Hafford, and Larry Hale are all disabled individuals
who utilize wheelchairs. The Defendants are public and private
entities responsible for the devel opnent and operation of the
FedEx Forum Plaintiffs seek a declaratory judgnent that
Def endants have viol ated the ADA, a prelimnary and permanent
injunction to prevent Defendants from operating the FedEx Forum
in a manner that violates the ADA, attorney’s fees and costs and
ot her such relief as the Court deens appropriate.
I'l. Standard of Review

“A Rule 12(b)(1) notion can either attack the clai m of
[ subject matter] jurisdiction on its face, in which case al
all egations of the plaintiff nmust be considered as true, or it
can attack the factual basis for jurisdiction, in which case the
trial court nust weigh the evidence and the plaintiff bears the

burden of proving that jurisdiction exists.” DLX, Inc. v.

Kent ucky, 381 F.3d 511, 516 (6th Cr. 2004). Here, Defendants
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contend that, “even accepting all factual assertions as true,
Plaintiffs do not have standing and their claimis not ripe.”
(Defs.”s Mot. to Dismss the Am Cplt. at 4.) Defendants
therefore present a facial challenge to this Court’s subject
matter jurisdiction. Accordingly, for the purpose of Defendants’
Rule 12(b) (1) notions to dismss, the Court will consider al
allegations in Plaintiffs’ Conplaint as true and construe the
Complaint in favor of the Plaintiffs.

I11. Relevant Facts

For the purpose of Defendants’ notions to dismiss for |ack
of subject matter jurisdiction under Rule 12(b)(1), the Court
assunes the follow ng facts.

Plaintiff Md-South PVA is an affiliate chapter of the
Par al yzed Veterans of Anerica (“PVA’), a nationw de organi zation
whose nmenbers include veterans of the United States Arned Forces
who have either spinal cord injuries or disease. Virtually al
of Md-South PVA's 1,100 nenbers in Tennessee, M ssissippi,
Arkansas and Al abama are wheel chair users. One of PVA' s purposes
istoelimnate discrimnation against its nenbers on the basis
of their physical disabilities and ensure that its nenbers have
equal access to places of public accommopdation. Md-South PVA is
currently a season ticket holder for the Menphis Gizzlies, a
Nat i onal Basketball|l Association franchise |ocated in Menphis,

Tennessee that plays its home ganes at the FedEx Forum
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Plaintiff Keith Morris is the Executive Director of Md-
Sout h PVA and a wheel chair user. Plaintiff Carl Flenons is a
menber of the M d-South PVA and a wheelchair user. Plaintiffs
Tom Hafford and Larry Hal e are al so wheel chair users. Al
Plaintiffs allege that they “will attend ... sports and
entertai nment events at the FedEx Forum” and that they “w |l not
be able to fully enjoy events [they] may attend at the FedEx
forumif the facility is not readily accessible and usabl e by
[then].” (Pls.” Am Cplt. at 3.)

Def endant Public Building Authority is a public authority
created by the Gty of Menphis and Shel by County for the purpose
of constructing, managi ng and operating the FedEx forum
Def endant Hoops, L.P. is alimted partnership that owns and
operates the Menphis Gizzlies. Defendant Hoops, L.P. is party
to a | ease agreenent with the Public Building Authority involving
the operation of events at the FedEx Forum Plaintiffs allege
that the Public Building Authority, Defendant Gty of Menphis,
and Def endant Shel by County, Tennessee are joint owners of the
FedEx Forum and public entities within the nmeani ng of the ADA.
(Pls.” Am Cplt. at 4-5.) Plaintiffs also allege that Defendant
Hoops, L.P. is a lessor and/or operator of a place of public
accommodation and is therefore subject to the anti-discrimnation

provision set forth in 42 U S C § 12182(a). (ld. at 5.)



At the tinme Plaintiffs filed their Anended Conplaint, the
FedEx Forum was under construction. Plaintiffs allege in their
Amended Conpl aint that the FedEx Forumw || be the venue for
vari ous events for entertai nment and exhibitions, including
Menmphis Gizzlies basketball ganes and popul ar nusi c concerts.
Plaintiffs also allege that Defendants Public Building Authority
and/ or Hoops, L.P. will operate the arena when conpl et ed.

Seating in the FedEx Forumis divided into the follow ng
| evel s: floor level, 100 series seats, 200 series seats, |oge
boxes, upper suites, and 300 series seats.® Plaintiffs allege
that the FedEx Forum has virtually no structurally fixed seating
for wheelchair users in the 100 series seat |evel, 200 series,
| oge boxes and 300 series seats.* Instead of structurally fixed
wheel chair seating locations, Plaintiffs allege that Defendants
intend to use renovable and portable platforns, which will extend
over three rows of anmbulatory (i.e. non-wheel chair accessible)

seating.® Plaintiffs further allege that, when the platforns are

3 See Appendix A for a description of the arena’s avail able
wheel chair seating.

4 The M d-South PVA was a nenber of an ADA advi sory group
that assisted in planning and designing the FedEx Forum On
March 1, 2002, the ADA advisory group convened its first and only
nmeeting. At this neeting, nmenbers were shown prelimnary draw ngs
of the new arena. The M d-South PVA subsequently requested and
received a copy of the architectural drawi ngs for review

5I'n Defendants’ architectural plans, the wheelchair
| ocations are referred to as “denmountable,” “portable,” and/or
“renovabl e” pl atforns. The plans indicate that beneath the
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not used by wheel chair users, Defendants intend to renove the
platforns in order to nake nore non-accessible, anbul atory seats
avai lable to the public. For each wheelchair |ocation on a
removabl e platform approximately five to six non-accessi bl e,
anbul atory seats are |l ocated, or can easily be installed, bel ow
the platforms. According to Plaintiffs, such a design provides
Def endants with a significant econom c incentive to renove the
wheel chair platfornms to increase the attendance and revenue at
arena events and a disincentive to nmarket the wheel chair seating
| ocations to the disabled public.

| f Defendants renove any of the wheel chair platformseating
for basketball or other events and use the seats bel ow the
platforns, Plaintiffs allege that the total nunmber of “fixed”
wheel chair locations will fall below the m ni num st andard
establ i shed by Departnent of Justice (“DQJ”) Regul ations for new
construction published at 28 CF. R Pt. 36, App. A 8
4.1.3(19)(2004). Accordingly, as designed and constructed,
Plaintiffs allege that the FedEx Forumfails to provide the
m ni mum nunber of structurally “fixed” wheel chair |ocations.
Further, Plaintiffs allege that the intended use of
“denount able,” “portable,” and/or “renovable” platforns violates

28 CF.R Pt. 36, App. A 8 4.33.3 because such a system does not

“renovabl e,” portable,” and “denpountable” platforns are
anbul atory seats or precast structures that allow for easy
installation of anbulatory seats. (Pls.” Am Cplt., Exs. 1-3.)
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conply with the mandatory requirenent that the wheelchair
| ocations be an integral part of a fixed seating plan.?®

Plaintiffs also allege that an inperm ssible alteration of the

FedEx Forum wi || occur whenever Defendants renove any of the
“denount abl e,” “renovable,” and “portable” platfornms during an
event .’

Plaintiffs’ Amended Conplaint alleges four counts. Counts 1
and 2 allege that: “[t]he FedEx Forum as constructed w t hout
integral ‘fixed seating accessible wheelchair |ocations’ violates
[Title Il (Count 1) and Title Ill (Count 2)] of the ADA and
irreparably injures the Plaintiffs.” (Pls.” Am Cplt. at 16-17.)
Counts 3 and 4 allege that: “[t]he FedEx Forum as desi gned and
constructed with ‘portable,’” ‘denobuntable,’ and ‘renovabl e’
platforns will cause an alteration which decreases or has the

ef fect of decreasing accessiblity below the requirenents for new

6Si nce June, 2003, Plaintiffs allege that they have
repeat edly requested assurances from Defendants that the
pl atforns woul d be permanently fixed and made an integral part of
the fixed seating plan so as to assure conpliance with the
m ni mal anmount of wheel chair seating set forth in DQJ
regul ations. According to Plaintiffs, Defendants have refused to
assure that the platforns will becone “fixed seating” or an
“integral part” of “fixed seating” or that no inpermssible
alterations would occur by renoving the wheelchair platforns to
use the non-accessible, anbul atory seats bel ow the pl atforns.

728 CF.R Pt. 36, App. A 8 4.1.6 provides that no
alteration to an existing building and facility “shall be
undert aken whi ch decreases or has the effect of decreasing
accessibility or usability below the requirenments for new
construction at the time of alteration.” 28 CF. R Pt. 36, App.
A 8§ 4.1.6.
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construction in violation of [Title Il (Count 3)] and [Title 11
(Count 4)] of the ADA and cause irreparable harm” (1d. at 17-
18.)
As a proximate result of Defendants’ failure to design and
construct the FedEx Forumwi th integral “fixed seating accessible
wheel chair |ocations” for individuals with disabilities,
Plaintiffs allege that the Md-South PVA and its nenbers have
suffered and will continue to suffer injury, including, but not
limted to:
(a) the frustration of the efforts and prograns of the
M d- South PVA to bring about equality of access to
persons with nmobility inpairnments and the elimnation
of discrimnation against persons with disabilities in
publ i ¢ acconmopdations in the Menphis, Tennessee and
greater Md South area.
(b) the interference with the interest of the M d-South
PVA and its nenbers in protecting their rights to live
and enjoy a conmmunity that is free fromdiscrimnation
on the basis of physical disability in the Menphis,
Tennessee and M d South area.

(Id. at 11.)

As a proximate result of the Defendants’ failure to design
and construct the FedEx Forumin a manner that is readily
accessible to and usable by individuals with disabilities as
required by the ADA, Plaintiffs allege that individual Plaintiffs
Morris, Flenons, Hafford and Hall “have suffered, and wl|

continue to suffer, injury including, but not limted to, a

deprivation of their right to the full and equal enjoynent of the



goods, services, facilities, privileges, advantages, and/or
accomodati ons of the FedEx Forum” (1d..)

The injuries alleged by all Plaintiffs as to all counts are
t hat :

(a) Persons with disabilities who use wheelchairs wll
be di scrim nated against on the basis of disability in
the full and equal enjoynent of the goods, services,
facilities, privileges, advantages, and/or
accommodati ons of the FedEx Forum by bei ng denied
accessi bl e wheel chair seating locations with |ines of
si ght conparable to those provided to nenbers of the
general public;

(b) Persons with disabilities who use wheelchairs wll
be discrim nated against on the basis of disability in
the full and equal enjoynent of the goods, services,
facilities, privileges, advantages, and/or
accomodat i ons of the FedEx Forum by bei ng deni ed
seating in a setting with the m ni num nunbers that are
an integral part of the FedEx Forunmis fixed seating

pl an; and,

(c) Persons with disabilities who use wheelchairs w il
be di scrim nated against on the basis of disability in
the full and equal enjoynent of the goods, services,
facilities, privileges, advantages, and/or
accomopdat i ons of the FedEx Forum by being denied a
choi ce of avail abl e wheel chair seating | ocations.
(Id. at 16-19.)
Plaintiffs seek a declaration that the acts and om ssions of
t he Defendants alleged in their Amended Conplaint violate Titles
Il and 11l of the ADA; a prelimnary and pernmanent injunction
restraining all Defendants from operating the FedEx Forumin a

manner whi ch causes or allows the renoval of any platform

provi ded for wheel chair seating for any event at the FedEx Forum
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attorney’s fees, including costs and litigation expenses, and

ot her such relief as the Court deens appropriate.

| V. The ADA and the Rel evant Departnent of Justice Regul ations
The Americans Wth Disabilities Act prohibits discrimnation

against individuals with disabilities. Title Il of the ADA

prohibits discrimnation by public entities.® Title Ill of the
ADA prohibits discrimnation “in the full and equal enjoynent of

any place of public accommobdation by any person who owns,
| eases (or |leases to), or operates a place of public

acconmodation.” 42 U S.C. § 12182(a). Under the ADA, facilities

are to be provided to disabled individuals “in the nost
integrated setting appropriate to the needs of the individual.”
42 U.S.C. § 12182(b)(2)(B). The ADA also prohibits entities from
utilizing standards, criteria or methods of adm nistration “that
have the effect of discrimnating on the basis of disability.” 42
U S. C § 12182(b)(2)(D).

The FedEx Forumis a “new construction” within the meaning

of 42 U.S.C. § 12183(a)(1) and 28 C.F.R § 35.151. Such

842 U. S.C. 8§ 12132, entitled “Discrimnation,” provides:

Subj ect to the provisions of this subchapter, no qualified
individual with a disability shall, by reason of such

di sability, be excluded fromparticipation in or be denied
the benefits of the services, prograns, or activities of a
public entity, or be subjected to discrimnation by any such
entity.

42 U. S.C. § 12132.
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buil dings are required to be “readily accessible to and usabl e by
individuals with disabilities” at the time of their construction.
42 U. S. C. § 12183(a)(1). Regulations pronul gated by the DQJ
pursuant to 42 U.S.C. 88 12134 and 12186 and published as
Appendix Ato 28 CF. R Part 36, entitled “Standards for
Accessi bl e Design” (the “Standards”), prescribe specific
requi renents with respect to the quantity, placenent and type of
wheel chair accessible seating required in a place of assenbly
such as the FedEx Forum
In particular, 8 4.33.3 of the Standards requires that, in

pertinent part:

Weel chair areas shall be an integral part of any fixed

seating plan and shall be provided so as to provide

people with physical disabilities a choice of adm ssion

prices and lines of sight conparable to those for

menbers of the general public.
28 CF.R Pt. 36, App. A 8 4.33.3. That section also requires
that “[a]t |east one conpanion, fixed seat shall be provided next
to each wheel chair seating area” and provides that “[r]eadily
removabl e seats may be installed in wheel chair spaces when the
spaces are not required to accommodate wheel chair users.” |d.
Additionally, 8 4.1.3(19) of the Standards requires that

wheel chair and conpani on seating be provided in a fixed ratio to

the total seating capacity within each separate assenbly area.®

® Specifically, 8 4.1.3(19) of the Standards provides, in
pertinent part:
(a) I'n places of assenbly with fixed seating[,]
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It is not disputed that the FedEx Forum as currently designed,
provi des for enough wheel chair accessible seating to conply with
8§ 4.1.3(19) of the Standards.
The rel evant regul ations al so provide that alterations to
ADA conpliant buil dings nust not decrease the “accessibility or
usability of a building or facility bel ow the requirenents for
new construction at the time of alteration,” and that altered
parts of buildings nmust conply with the sane m ni num requirenents
as new constructions. 28 CF.R Pt. 36, App. A 8 3.5. An
“alteration” is defined by 8 3.5 of the Standards, as foll ows:
Alteration is a change to a building or facility made
by, or on behalf of, or for the use of a public
accommodati on or comrercial facility, that affects or

could affect the usability of the building or facility
or part thereof. Alterations include, but are not

accessi bl e wheel chair | ocations shall conply with
4.33.2, 4.33.4 and shall be provided consistent with
the foll ow ng table:

Capacity of Seating in Nunber of Required
Assenbly Areas Wheel chair Locati ons

4 to 25

26 to 50

51 to 300

301 to 500 6

over 500 6, plus 1 additional space
for each total seating
capacity increase to 100

A N B

28 C.F.R Pt. 36, App. A § 4.1.3(19).
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limted to, renodeling, renovation, rehabilitation,
reconstruction, historic restoration, changes or
rearrangenent of the structural parts or elenents, and
changes or rearrangenents in the plan configuration of
wal I's and full-height partitions. Normal maintenance,
reroofing, painting or wall papering, or changes to
mechani cal and el ectrical systens are not alterations
unl ess they affect the usability of the building or
facility.
28 CF.R Pt. 36, App. A 8 3.5.
| V. Anal ysis
Def endants contend that Plaintiffs’ clains should be
di sm ssed for lack of subject matter jurisdiction because the
Plaintiffs |ack standing and their clains are not ripe for
adj udication. The Court will analyze each of these contentions
inturn, as to the individual Plaintiffs and the organizati onal
Plaintiff, the Md-South PVA
A. St anding
The Court will first analyze standing as to the four
i ndividual Plaintiffs, and then as to the M d-South PVA
1. The Individual Plaintiffs
As a constitutional requirenment to establish standing,
Plaintiffs nust show that: (1) they have suffered an injury-in-
fact; (2) there is a causal connection between the injury and the

conduct of the defendants; and (3) the injury is capable of

redress by a favorable decision. Lujan v. Defenders of Wldlife,
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504 U.S. 555, 560-61 (1992).10

Def endants contend that Plaintiffs cannot establish that
t hey have suffered an injury-in-fact. Specifically, Defendants
assert that Plaintiffs’ purported injury is hypothetical because
it is specul ati ve whet her Defendants will renove the wheel chair
platforns in the future, that Plaintiffs’ claimis premature
because Plaintiffs have never been deni ed accessi bl e seating at
the FedEx Forum that Plaintiffs have not alleged a sufficiently
specific intent to attend events at the FedEx Forum and that
Plaintiffs’ fail to state an injury that is personal to them?

The Court finds Defendants’ contentions unavailing.

10 Standing to sue involves requirenents that are both

constitutional and prudential. Warth v. Seldin, 422 U S. 490,
498 (1975). “Prudential” standing requirenments provide that: (1)
a party generally cannot assert the rights of others before the
court; (2) a plaintiff may not sue as a taxpayer who shares a
grievance in cormon with all other taxpayers; and (3) a party
must raise a claimw thin the “zone of interests” protected by
the statute in question. Allen v. Wight, 468 U S. 737, 751
(1984). Defendants do not contend that any prudenti al

requi renents apply to bar the individual Plaintiffs from
asserting standing.

11 Defendants al so contend that Plaintiffs nust have "actua
notice” of a violation of the ADA before they may assert a claim
Thi s argunent, however, is based upon an incorrect reading of 42
U S C 8§ 12188. Actual notice is not a precursor to filing a
claimunder the ADA. Rather, under 42 U S.C. § 12188, a
Plaintiff need only have “reasonabl e grounds” that a violation
will occur before bringing suit. 42 U S C 8§ 12188 states that,
where a plaintiff has actual notice of a violation, a plaintiff
need not nmake a neaningl ess gesture in order to assert a claim
under the Act. 1d. Here, Plaintiffs have established “reasonabl e

grounds” that a violation will occur.
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As a prelimnary matter, for the purpose of determ ning
whet her or not Plaintiffs have standing to bring this suit, the
Court nust assune that the allegations in Plaintiffs’ Conplaint
state a clai munder the ADA. See DLX, 381 F.3d at 516. Based
upon that assunption, the Court will analyze whether Plaintiffs
have suffered an injury-in-fact due to Defendants’ purported
viol ati ons of the ADA

An injury-in-fact is “an invasion of a legally protected
interest which is (a) concrete and particularized ... and (b)

actual or imm nent, not conjectural or hypothetical." Lujan, 504
U S at 560 (citations and internal quotation marks omtted).
Particul ari zed neans that “the injury nust affect the plaintiff
in a personal and individual way.” 1d. at 561, n. 1. Here,
Plaintiffs allege that they have suffered and will continue to
suffer injuries due to Defendants purported failure to conply

with the regul ati ons pronul gated pursuant to the ADA. '?

In the context of plaintiffs asserting standing for

12 “Congress may create a statutory right or entitlenment the
al | eged deprivation of which can confer standing to sue even
where the plaintiff would have suffered no judicially cognizable
injury in the absence of statute.” Warth, 422 U S. at 514.
Congressi onal creation of a right does not, however, elimnate
the constitutional requirenent of standing to assert that right
in court. As the Suprenme Court has nade clear, Congress cannot
confer standing on persons who do not neet the requirenents of
Article Ill. See, e.qg., Lujan, 504 U S. at 560, 576-78; Warth,
422 U. S. at 500. Therefore, although Congress nay expand the
definition of what constitutes an injury by expanding the |ist of
rights people enjoy, it may not elimnate the constitutional
"case or controversy" requirenent.
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purported violations of environnental |egislation, the Suprene
Court has found that plaintiffs “adequately allege injury in fact
when they aver that they use the affected area and are persons
‘for whomthe aesthetic and recreational values of the area wll

be | essened’ by the challenged activity.” Friends of the Earth,

Inc. v. Laidlaw Envtl. Serv., 528 U. S. 167, 183 (2000)(citing

Sierra Cub v. Mrton, 405 U. S 727, 735 (1972)). Further, the

Suprene Court has found that a direct effect to a plaintiff’s
“recreational, aesthetic, and econom c” interests is sufficient
to establish standing. 1d. at 184.

Here, although Plaintiffs do not aver that they currently
use the arena, all of the individual Plaintiffs have all eged that
they intend to attend events at the FedEx Forum (Pls.” Am Cplt.
at 3.). In fact, Plaintiff Tom Hafford purchased tickets for the
Septenber 18, 2004, Al an Jackson concert and intends to attend
Menphis Grizzlies and University of Menphis basketball ganes at
the FedEx Forum (Pls.” Mem in Opp. to the Mot. to Dism Pls.’
Am Cplt. Filed by Def.’s Public Building Authority and Hoops,
L.P., Ex. 2 (Aff. of TomHafford 7 3,4).) Additionally,

Plaintiff Md-South PVA is a season ticket holder for the Menphis
Gizzlies. These facts distinguish Plaintiffs’ clainms fromthe
sort of intentions to return to an area “sone day” that the
Suprenme Court has found insufficient to support a finding of

injury. Lujan, 504 U S. at 564. Further, as putative attendees
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of events at the FedEx Forum Defendants’ purported failure to
conply with relevant DQJ regul ations has a direct effect on
Plaintiffs’ recreational interests.

Moreover, Plaintiffs asserted injuries are concrete,
particul ari zed, and inmm nent.?*® Defendants’ purported failure to
conply with the relevant DQJ regulations limts Plaintiffs’
access to a place of public accomodation. That injury is
concrete and personal because Plaintiffs are di sabl ed persons who
intend to utilize the FedEx Forumto serve their recreational
interests. Further, should the arena not conply with the
relevant DQJ regul ations, then Plaintiffs will suffer injury upon
attendance at the relevant events. That possibility is inmm nent
because Plaintiffs have alleged that they intend to attend
upcom ng events at the arena. Accordingly, the Court finds that
Plaintiffs have established an injury-in-fact.

In order to have standing to sue, Plaintiffs nmust also
establish a causal connection between the injury and the conduct
of the defendants and that the injury is capable of redress by a

favorabl e decision. Lujan, 504 U S. at 560-61. Here, according

¥The individual Plaintiffs have alleged that they will be
i njured due to Defendants purported violations of the ADA, in

that they will be “deni ed accessi bl e wheel chair seating | ocations
with lines of sight conparable to those provided to nenbers of
the general public,” “denied seating in a setting with the

m ni mum nunbers that are an integral part of the FedeEx Forum s
fixed seating plan,” and “deni ed a choi ce of avail abl e wheel chair
seating locations.” (Pls.” Am Cplt. at 16-19.).
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to Plaintiffs’ Amended Conpl ai nt, Defendants are responsible for
the construction and operation of the FedEx Forum Accordingly,
Plaintiffs have established a causal connection between their
injury and Defendants’ conduct. Moreover, Plaintiffs have
requested declaratory and injunctive relief, which, if granted,
woul d adequately redress their purported injuries. Therefore,
Plaintiffs have established standing to sue under the ADA.

2. Plaintiff Md-South PVA

Def endants all ege that the Md-South PVA | acks standing
because not all of its nenbers are disabled, its clains are
duplicative of the individual Plaintiffs’ clains, and because
granting the PVA standi ng woul d represent an inperm ssible
i nstance of third-party standing.

Organi zati onal standi ng, however, is an exception to the
prudential rule against third-party standing. An organization
seeking injunctive relief for enforcenment of |egislation has
standing if: 1) its nmenbers would otherw se have standing to sue
intheir own right; 2) the interest it seeks to enforce is
germane to the organi zation’s purpose; and 3) neither the claim
asserted nor the relief requested requires the participation of

t he individual nmenmbers of the lawsuit.'* Hunt v. Washi ngton

4 Consideration of the test’s third prong is not
constitutionally required, but may be of inportance and shoul d be
consi dered where appropriate. United Food and Conmercial Wrkers
Union Local 751 v. Brown Group, 517 U.S. 544, 555 (1996). The
Court finds that the third prong need not be considered in this
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State Apple Adver. Commin, 432 U S. 333, 343 (1977); See also

NAACP v. City of Parma, 263 F.3d 513, 524 (6th G r. 2001). Here,

the Court has found that individual Plaintiffs Keith Mrris and
Carl Fl enons, both nenbers of the Md-South PVA, have standing to
sue in their own right. Mreover, the purpose of the M d-South
PVA - to prevent discrimnation against its nenbers on account of
disability - is germane to the interest it seeks to enforce in
this suit. Accordingly, Plaintiff Md-South PVA has standing to
assert its clains.

B. Ri peness

Def endants al so contend that Plaintiffs’ clains are not ripe
for adjudication, for the sane reasons that they contend
Plaintiffs lack standing (See discussion supra pp. 17-18.) *“The
ri peness doctrine ‘is drawn both fromArticle Il limtations on
judicial power and from prudential reasons for refusing to

exercise jurisdiction.”” Amex, Inc. v. Cox, 351 F.3d 697, 706

(6th Cr. 2003)(quoting Reno v. Catholic Soc. Servs., Inc., 509

US. 43, 57, n. 18 (1993)). “Although the question of ripeness
bears a close affinity to questions of standing, ripeness focuses
on the timng of the action rather than on the party that brings

the suit.” United States Postal Service v. Nat’'l Ass’'n of Letter

Carriers, AFL-C QO 330 F.3d 747, 751 (6th Cr. 2003)(citation

omtted). The ripeness requirement ains to prevent the court

case.
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fromentangling itself in "abstract disagreenents." Peoples

Rights Og., Inc. v. Gty of Colunbus, 152 F.3d 522, 527 (6th

Cir. 1998)(citing Thomas v. Union Carbide Agric. Prod. Co., 473

U S. 568, 580 (1985)).

The factors to be weighed in deciding whether a claimis
ripe for adjudication include: “(1) the |ikelihood that the harm
all eged by the party wll ever cone to pass; (2) whether the
factual record is sufficiently devel oped to produce a fair
adj udi cation of the nerits; and (3) the hardship to the parties
if judicial relief is denied at this stage in the proceedi ngs.”

Nat'| Ass’'n of Letter Carriers, 330 F.3d at 751 (citation

omtted).

Here, Plaintiffs allege that the nere presence of portable
wheel chair seating platforns violates the requirenent that
wheel chair | ocations be an “integral part” of a “fixed seating
pl an,” and that Defendants intend to renove those pl atforns,
which will result in an inpermssible alteration of the arena.
Plaintiffs also claimthat, as designed and constructed, the
FedEx Forumfails to provide the m ni num nunber of structurally
“fixed” wheelchair |ocations. Assuming the truth of those
al l egations, the alleged harm has already occurred or is likely
to occur soon. Even if the platfornms nmust actually be renoved
before there could be a violation of the ADA, however, the fact

that Plaintiffs have alleged that the platforns are designed to
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be renovable so as to facilitate their replacement with non-
accessi ble seating makes it likely that the proffered harmwl|
cone to pass.

The Court further finds that the factual record is
sufficiently devel oped to produce a fair adjudication and that
hardship would result to the parties if judicial relief is denied
at this stage in the proceedings. Under Defendants’ contentions,
Plaintiffs would have to actually attend events at the FedEx
Forum and be deni ed adequat e acconmodati ons before their clains
woul d be ripe. However, Plaintiffs allegations center around
whet her the presence of renovable wheelchair platforns in the
arena violates the ADA. Further facts are not needed in order
for the Court to determne, as a matter of |aw, whether the
presence of such platfornms violates the rel evant standards.
| V. Concl usion

For the foregoing reasons, Defendants’ notions to dismss

for lack of subject matter jurisdiction are DEN ED

So ORDERED this __ th day of February, 2005.
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JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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Appendi X A

Based on the basketball seating plan at the tine of

Plaintiffs’ Conplaint, the nunber of wheelchair seats for
basketbal | ganes at the FedEx Forum are as foll ows:

CGener al Wheel chai r Wheel chai r Tot a

Seat s Spaces Conpani on

Seat s

Fl oor 247 4 4 255
Lower 4,917 54 54 5, 033*
Bow / Court si de
M ddl e Bow - 2,569 30 30 2,629
Fi xed
M ddl e Bow - 324 4 4 332
Loge Box
Upper Bow 8,529 90 90 8, 709
Tot al 16,586 |182 182 16, 958*

Based on the end stage concert seating plan at the tine of

Plaintiffs’ Conplaint, the nunber of wheel chair and conpani on
seats available for concerts are as foll ows:

Gener al VWheel chair VWheel chair Tot a

Seat s Spaces Conpani on

Seat s

Fl oor 1, 350 20 20 1, 390
Lower 3,622 38 38 3, 698
Bowl / Court si de
M ddl e Bow - 2,044 40 40 2,124
Fi xed
M ddl e Bow - 320 4 4 328
Loge Box
Upper Bow 6, 758 69 69 6, 896
Tot al 14, 094 171 171 14, 436

* These two nunbers appear to be incorrect,
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since 4,917 + 54 +




54 = 5,025, and 16,586 + 182 + 182 = 16, 950.
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