IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

MOHAMVED | DAN ALAZAW |,
Pl aintiff,

V.

No. 03-2654 M /A

SW FT TRANSPORTATI ON CO., | NC.,

and M'S. CARRI ERS, | NC.

Def endant s.

N N N N N N N N N N N

ORDER GRANTI NG DEFENDANTS' MOTI ON FOR SUMVARY JUDGVENT

Before the Court is Defendants’ Mdtion for Sunmary
Judgnent, filed Septenber 30, 2004. On Novenber 9, 2004,
Plaintiff was ordered to show cause within ten (10) days of
entry of the Novenber 9, 2004, order why Defendants’ notion
shoul d not be granted. Plaintiff subsequently filed a response
on Novenber 30, 2004. For the follow ng reasons, the Court
GRANTS Def endants’ noti on.
| . Backgr ound

Plaintiff, Mhanmed |dan Alazawi (hereinafter “Plaintiff”),
brings this lawsuit alleging that Defendants Swift
Transportation Co., Inc., (“Swift”) and MS. Carriers, Inc.,
(“MS. Carriers”) (collectively “Defendants”) (1) discrimnated

agai nst himon the basis of his race, national origin and



religion in violation of Title VII of the Cvil R ghts Act of
1964, 42 U.S.C. 8 2000e et seq.; (2) violated provisions of the
Fam |y and Medical Leave Act (“FM.LA’), 29 U S.C. 88 2601 et
seqg.; and (3) caused himintentional econon c harm under
Tennessee | aw.

After speaking to an attorney, Plaintiff initially filed a
conplaint with the Tennessee Human Ri ghts Comm ssion (“THRC),
whi ch he signed on March 12, 2002.! 1In that conplaint,

Plaintiff alleged he was di scharged and deni ed nedi cal |eave by
Def endants for excessive absenteeism Plaintiff also checked
off that he was discrimnated against on the basis of his race
and national origin. |In the space provided, Plaintiff specified
his race as Arabic and his national origin as Muslim On My 2,
2003, the THRC reached a determ nation and di sm ssed the
conplaint. On May 29, 2003, the Equal Enploynment Qpportunity
Commi ssion (“EEOC’) sent Plaintiff a notice of dism ssal and of
his right to sue. 1In the above notice, the EEOC adopted the

findings of the THRC. Plaintiff then filed a conplaint with

YIn his conplaint to the THRC, Plaintiff checked off that
he received assistance with respect to the conplaint. He
specifically said that a person naned “Burkhalter” provided
assistance. In his THRC conplaint, Plaintiff states that
Burkhalter told himto file a conplaint with the THRC “and Fam |y
Medi cal | eave act al so EECC.”~
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this Court on Septenber 2, 2003.

The follow ng facts are undi sputed in this case: Defendant
Swift is a truckload notor carrier primarily conducting its
operations in the lower forty eight states and the southern
provi nces of Canada. On June 29, 2001, Swift acquired Defendant
MS. Carriers. MS. Carriers continued operating as a separate
entity until the conpanies nerged on January 1, 2002. Upon the
merger, the enployees of MS. Carriers becane enpl oyees of
Swift.

Plaintiff was initially hired by Defendant MS. Carriers as
a truck driver on May 5, 2001. MS. Carriers term nated
Plaintiff on May 16, 2001. Plaintiff was rehired by Defendants
on June 27, 2001, as an over the road truck driver

On Novenber 11, 2001, Plaintiff was involved in an accident
while driving the Defendants’ truck in Mntgonery, Al abama
Al t hough the parties dispute when Plaintiff first called
Def endants, it is undisputed that Plaintiff did not notify the
Def endants’ cl ai ns departnent of the accident until the day

after the accident.? Defendants’ safety departnent is staffed

21t appears fromPlaintiff's deposition that Plaintiff
testified that he call ed Defendants on the night of the accident
and | eft a nessage.
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twenty-four hours per day, seven days a week.® Defendants

mai ntai ned a policy whereby a driver’s failure to report an
accident, regardless of its severity, could result in immedi ate
term nation. On Novenber 21, 2001, Defendants term nated
Plaintiff’s enploynent for failing to report the Novenber 11,
2001, accident in violation of conmpany policy.* At the tinme of
his termnation, Plaintiff had not been enpl oyed by Defendants
for twel ve nonths.

Plaintiff alleges that the Defendants discrimnated agai nst
himby term nating his enploynent for no | egitinmate purpose.
Plaintiff also alleges Defendants discrimnated agai nst hi m by
not giving himas many mles to work as other non-Arabic
drivers; conpensating hima total of $150 for a period of seven

days when his truck was broken down whil e payi ng non-Arabic

®1t appears to the Court that Defendants are using the
ternms “safety departnment” and “cl ai ms department”
i nterchangeably. In its statenment of undi sputed facts,
Def endants state that “Defendant’s safety departnent is staffed
twenty-four hours (24) per day, seven (7) days a week.” (Def.’s
Mem Supp. of Mdt. for Summ J., p. 3). In support of this fact,
Def endants cited page 153 of Plaintiff’s deposition. On page 153
of Plaintiff’s deposition testinony, however, Defendants asked
Plaintiff whether he was “aware that the Swift cl ai ns depart nent
is staffed seven days a week, twenty-four hours a day?” (Pl.’s
Dep. 153:8-10). Plaintiff testified in his deposition that he
was aware that Defendants’ clains departnment was staffed in the
above manner.

* The Separation Notice Plaintiff received stated that
Plaintiff was being term nated for violating conpany policy.
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truck drivers

$100 per day when they encountered the sane situation; acting
hateful, as fell ow enpl oyees nade nean comments to him taking
sonetinmes two days to provide Plaintiff with goods for

shi pment ;5 provi di ng bad references; and giving different

reasons over a four nonth period as to why Plaintiff was fired.?®

Plaintiff also alleges that he was term nated for
exercising rights provided by the FMLA. Specifically, Plaintiff
clainms that in Novenber of 2001, he gave his supervisor at | east
one week’s notice that he had a necessary doctor’s appoi ntnent.
Plaintiff’s doctor’s appoi ntnment was on Novenber 26, 2001
Plaintiff further alleges that when he called the supervisor two
days before the appointnent, as instructed, the supervisor

denied his request for time off.”

>Plaintiff specifically alleged in his conplaint to the
THRC that it “would take sonme tines 2 days sitting to get a
| oad.”

® Plaintiff also stated in his THRC conpl aint that: “Qher
drivers told me they did ne wong.”

“In his deposition, however, Plaintiff testified that when
he initially called his supervisor, he did not tell her the date
of his doctor’s appointnment. The supervisor instructed
Plaintiff to call her two days before the appointnent.

Plaintiff further testified in his deposition that pursuant to
t hese instructions he called his supervisor on Novenber 18.
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Wth respect to Plaintiff’s discrimnation claim Plaintiff
admtted in his deposition that he knew of no other non-Arabic,
non-lraqgi, or non-Miuslimover the road truck driver enployed by
Def endants who was not term nated for engaging in the sane
conduct that led to Plaintiff’s termnation. Plaintiff could
not nanme any of the drivers that received nore mles than
hi msel f and admtted in his deposition that sone of the drivers
who all egedly received nore mles had been enpl oyed with
Def endants for five to ten years.?®

Al t hough sone drivers nade nean comments to Plaintiff, in
his deposition, Plaintiff could not nane any specific driver who
made the coments. Plaintiff also testified in his deposition
that neither the nanagenent nor any supervisor made the
comrents. Plaintiff further testified that he did not report
any hateful conduct to the Defendants.

Plaintiff also testified in his deposition that it woul d
sonetimes take two days to get goods for shipnent while he was in

Laredo, Texas. There is no evidence in the record, however,

Plaintiff testified that he did not have a doctor’s appoi ntnent
on Novenber 20.

8 Plaintiff also testified in his deposition that the
drivers informed himthat the procedure as to how Defendants gave
mles to drivers when they started differed fromthe current
manner in which Defendants gave mles to Plaintiff.
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show ng whet her other non-Arabic, non-lraqi or non-Mislim
drivers faced the sane situation as Plaintiff.

Mor eover, although Plaintiff alleged he was receiving bad
references fromthe Defendants, he stated in his deposition that
he only felt that Defendants were giving himbad references.?
Plaintiff also stated in his deposition that he only felt that
sone of Defendants’ enployees gave himdifferent reasons as to
why he was fired. 1In his deposition, Plaintiff testified that
when he asked an Enpl oyee Rel ati ons Manager why he was fired,

t he manager responded that he did not know. ® In addition, when

Plaintiff testified in his deposition that he asked his
supervi sor whet her he had bad references. According to
Plaintiff’s deposition testinony, his supervisor stated that she
did not know.

Y Plaintiff's deposition testinony was as follows:

Q Then it says, right after that, “For |ast 4 nonths
giving different reasons why | was fired.” What does
t hat nmean?

(continued. . .)

(...continued)
A | called MS. Carriers, you know, | call them one
of them you know, |ike when | speak to Mke -- M ke,
what ever his nane.
Q Crunf

A Yes, sir. You know, he told nme sonething, then
t he paper say sonething el se, you know.

Q Now, M. Crumalso told you he didn't really know.
A He didn’t what?



Plaintiff asked his supervisor why he was fired and what

happened, the supervisor responded that she did not know.

1. Standard of Revi ew

Under Federal Rule of Civil Procedure 56(c), summary

judgnent is proper "if . . . there is no genuine issue as to any
material fact and . . . the noving party is entitled to judgnent
as a matter of law" Fed. R CGv. P. 56(c); see also Celotex

Corp. v. Catrett, 477 U.S. 317, 322 (1986). The Suprene Court

has expl ai ned that the standard for determ ning whet her sunmary
judgment is appropriate is “whether the evidence presents a
sufficient disagreenent to require subm ssion to a jury or
whether it is so one-sided that one party nust prevail as a

matter of law.” Anderson v. Liberty Lobby, Inc., 477 U S. 242,

251-52 (1989).
So long as the novant has net its initial burden of

"denonstrat[ing] the absence of a genuine issue of materi al

Q He didn't really know

A He said, | don’t know for sure, you know, this one
or that one.

(Pl .’ s Dep., 260:18-24, 261:1-9).



fact," Celotex, 477 U S. at 323, and the nonnoving party is
unabl e to make such a showi ng, summary judgnment is appropriate.

Emmons v. Mlaughlin, 874 F.2d 351, 353 (6th Gr. 1989). In

considering a notion for sunmary judgnent, "the evidence as well
as all inferences drawn therefromnust be read in a |light nost

favorable to the party opposing the notion.” Kochins v.

Li nden-Alimak, Inc., 799 F.2d 1128, 1133 (6th Cr. 1986); see

al so Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U S.

574, 587 (1986).
[11. Analysis

Def endants nove for summary judgnent as to Plaintiff’s
cl aims brought under Title VII, the FMLA and Tennessee state | aw
The Court will consider Defendants’ contentions in turn.

A Title VII

Def endants assert four argunents in support of their notion
for summary judgnment as to Plaintiff’s Title VII claim First,
Def endants contend that Plaintiff failed to exhaust
adm ni strative renedi es. Defendants next contend Plaintiff
failed to establish a prima facie case of race and/or national
origin discrimnation. Next, Defendants argue that Plaintiff
failed to establish a prima facie case of religious
discrimnation. Finally, Defendants contend that even if
Plaintiff has established a prim facie case of race, national

origin, and/or religious discrimnation, Plaintiff has
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nevertheless failed to show that the Defendants | egitimte non-
di scrimnatory reason was not a pretext for intentional

di scri m nati on.

1. Failure to Exhaust Adm nistrative Renmedies

Def endants contend that Plaintiff failed to exhaust his
adm ni strative renmedi es under Title VIl because he failed to
allege religious discrimnation in his conplaint to the THRC or
EECC. Defendants specifically argue that because Plaintiff
failed to allege religious discrimnation in his conplaint before
the THRC, his religious discrimnation claimwas not before the
EEQCC for review when it adopted the THRC s fi ndi ngs.

A federal court cannot have subject matter jurisdiction over
a Title VI claimunless the claimant first unsuccessfully seeks

adm nistrative relief. Ang v. Proctor and Ganble Co., 932 F.2d

540, 545 (6th Cir. 1991). *“Courts have thus held that if the
claimant did not first present a claimto the ... (EEOCC), that
claim may not be brought before the court.” [d. “The judicial
conplaint nust be [imted ‘to the scope of the EEOC i nvesti gation
reasonably expected to grow out of the charge of

discrimnation.”” 1d. (quoting EECC v. Bailey Co., 563 F.2d 439,

446 (6th Cr. 1977), cert. denied, 435 U S. 915, 98 S. C. 1468,

55 L. Ed.2d 506 (1978)). Under this rule, the Sixth Grcuit has

noted that “where facts related with respect to the charged claim
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woul d pronpt the EEOC to investigate a different, uncharged
claim the plaintiff is not precluded frombringing suit on that

claim” Davis v. Sodexho, Cunberland Coll. Cafeteria, 157 F. 3d

460, 463 (6th Cr. 1998). Many courts broadly construe the
charged claim “because nost Title VII claimants are unschool ed in
the technicalities of the |l aw and proceed without counsel.”?!!

Ang, 932 F.2d at 546.

In the case at bar, Plaintiff, in his conplaint to the THRC,
checked off that he was discrimnated against on the basis of his
race and national origin. |In that conplaint, however, Plaintiff
specified his race as Arabic and his national origin as Mislim
Therefore, a claimof religious discrimnation could have
reasonably expected to grow out of Plaintiff’s charge of
discrimnation to the THRC. Because the EEOC adopted the THRC s
findings, the Court finds that Plaintiff properly exhausted his
adm nistrative renmedies with respect to the claimfor religious

discrimnation under Title VII.

1 Although Plaintiff was told by an attorney to file a
conplaint with the THRC, there is no evidence in the record
indicating that Plaintiff was assisted by counsel in preparing
that conplaint. Mreover, Defendants do not contend that
Plaintiff was assisted by an attorney in preparing the conpl aint
to the THRC. Therefore, the Court notes that this case does not
inplicate the Sixth Circuit’s statenent in Ang that “[]]i beral
construction is not necessary where the claimant is aided by
counsel in preparing his charge.” Ang, 932 F.2d at 546
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2. Race, National Oigin and Religious Discrimnation

Title VII prohibits discrimnation against enpl oyees on the
basis of race, national origin and religion with regard to
hiring, firing, or other terns and conditions of enploynment. In
t he absence of direct evidence of discrimnation, Title VII
clains are anal yzed under the burden-shifting framework set

forth in McDonnell Douglas Corp. v. Geen, 411 U S. 792 (1973),

and refined in Texas Dep’t of Cnty. Affairs v. Burdine, 450 U S.

248 (1981). Under this approach, a plaintiff nust first
establish a prima facie case of discrimnation. Burdine, 450

U S at 252. To establish a prina facie case of race, national
origin or religious discrimnation, a plaintiff nust show “(1)
he was a nenber of a protected class; (2) he was subject to an
adverse enpl oynent action; (3) he was qualified for the job; and
(4) for the sanme or simlar conduct, he was treated differently

fromsimlarly situated non-mnority enployees.” See Perry v.

MG nnis, 209 F.3d 597, 601 (6th G r. 2000) (quoting Perkins v.

Uni versity of M chigan, 934 F. Supp. 857, 861 (E.D. Mch. 1996).

Establishing a prim facie case creates a rebuttabl e
presunption that the enployer engaged in unl awf ul

discrimnation. St. Mary's Honor Cr. v. Hicks, 509 U S. 502,

506 (1993). If a plaintiff nmeets this burden, the burden then
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shifts to the enployer to produce a legitimte, non-

di scrimnatory reason for the adverse enploynent action. 1d. at
252-53. If the enployer neets this burden, the burden then
shifts back to the plaintiff to show that the reasons offered by
the defendant are a pretext for discrimnation. 1d. at 253.

To prove pretext, a plaintiff may show either: (1) that the
enpl oyer’s reasons had no basis in fact; (2) that the enployer’s
proffered reason did not actually notivate the decision; or (3)
that the enployer’s reasons were insufficient to notivate the

deci sion. Manzer v. D anond Shanrock, 29 F.3d 1078, 1084 (6th

Cr. 1994).

Throughout this analysis, the ultimte burden of proving
the intent to discrimnate, by a preponderance of the evidence,
al ways remains with the plaintiff. H cks, 509 U S at 511

Def endants contend that Plaintiff is unable to establish a
prima facie case of race, national origin and/or religious
di scrimnation. Defendants specifically contend that Plaintiff
cannot produce evidence that establishes that he was treated
differently fromsimlarly situated enpl oyees outside of his
protected class. The Sixth Crcuit has noted that “[i]t is
fundanmental that to make a conparison of a discrimnation

plaintiff's treatnment to that of non-mnority enpl oyees, the
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plaintiff nust show that the ‘conparables’ are simlarly-situated

in all respects.” Mtchell v. Toledo Hosp., 964 F.2d 577, 583

(6th Cr. 1992) (enphasis in original). Mreover, “[t]he
plaintiff need not denonstrate an exact correlation with the

enpl oyee receiving nore favorable treatnent in order for the two
to be considered ‘simlarly-situated;’” rather ... the plaintiff
and the enployee with whomthe plaintiff seeks to conpare hinself
or herself nust be simlar in “all of the relevant aspects.’”

Ercegovich v. Goodyear Tire & Rubber Co., 154 F. 3d 344, 352 (6th

Cr. 1998) (enphasis in original) (citation omtted). 1In
exam ning whether Plaintiff was treated differently than
simlarly situated enpl oyees outside of his protected cl ass,
“courts should not demand exact correlation, but should instead
seek relevant simlarity.” Perry, 209 F.3d at 601.

In the case at bar, Plaintiff conceded in his deposition

that he knew of no other non-Arabic, non-lraqgi or non-Mislim
over the road truck driver enpl oyed by Defendants who was not
term nated for engaging in the same conduct that led to
Plaintiff’s termination. Plaintiff also could not name any
driver who received nore mles than hinself and admitted in his
deposition that sone of the drivers who allegedly received nore
mles had worked with the conpany for five to ten years.

Finally, there is no evidence in the record show ng t hat
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Plaintiff was treated | ess favorably than other non-Arabic, non-
I ragi or non-Mislimenployees with respect to the anmount of tine
it took for Plaintiff to get goods for shipnent. Therefore,
Plaintiff’s clainms that Defendants discrimnated agai nst him by
termnating himfor no legitimte purpose, not providing himas
many mles to work as others outside his protected class and
taking sonetines up to two days to provide himw th goods for
shi pment nust fail because Plaintiff cannot show that he was
treated differently fromother simlarly situated enpl oyees.
Plaintiff has failed to produce any evidence to
substantiate his other clainms of discrimnation. There is no
evidence in the record supporting Plaintiff’'s allegation that
ot her drivers were conpensated nore when their trucks broke
down. Moreover, Plaintiff conceded in his deposition that he
only felt that Defendants were giving himbad references and did
not produce any evidence to support this allegation. Plaintiff
al so stated in his deposition that he only felt that some of
Def endant s’ enpl oyees gave himdifferent reasons as to why he
was fired and that when he asked two enpl oyees why he was
term nated and what happened, both enpl oyees responded that they

di d not know.
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Al though it does not appear to the Court that Plaintiff is
al | egi ng a harassnent cl ai m agai nst Defendants, the Court finds
that Plaintiff has not produced evidence to support his claim
t hat Defendants engaged in hateful conduct towards him
Al though Plaintiff alleges sone drivers made nean comments to
him Plaintiff, in his deposition, could not nane any specific
driver who nade the coments, stated that neither managenent nor
any supervi sor made the comments and admtted that he did not
report any hateful conduct to the Defendants.

Accordingly, the Court finds that Plaintiff has not produced
evidence to establish a prima facie case of discrimnation on the
basis of race, national origin and religion. Even assum ng,
however, that Plaintiff was able to satisfy his burden of
establishing a prima facie case, Plaintiff has not produced
evi dence to show that Defendants’ articulated |egitimte non-
discrimnatory reason for termnating Plaintiff was a pretext for
intentional discrimnation. Defendants’ term nated Plaintiff for
failing to report the Novenber 11, 2001, accident in violation of
conpany policy. Plaintiff points to no evidence in the record to
show t hat Defendants’ reason for termnating Plaintiff had no
basis in fact, did not actually notivate the decision to
termnate Plaintiff, or that the reason was insufficient to

noti vate the deci sion. Manzer, 29 F.3d at 1084. The Court
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t heref ore GRANTS Defendants’ Mdtion for Sumrary Judgnent as to
the clains for race, national origin and religious

di scri m nati on.

B. FMLA
Plaintiff alleges that he was term nated fromhis

enpl oynent for exercising his rights under the FMLA. Def endant
argues that Plaintiff is unable to assert a clai munder the FMLA
because Plaintiff was not enployed by Defendants for a period of
one year prior to his Novenber 21, 2001, term nation. Under
certain circunstances, the FMLA entitles eligible enployees to
twel ve weeks of unpaid | eave during any twelve nonth period. 29
US C 8§ 2612(a)(1l). In order to be an “eligible enployee,” an
enpl oyee nmust have been enployed “for at |least 12 nonths by the
enpl oyer with respect to whomleave is requested ... and ... for
at | east 1,250 hours of service with such enployer during the
previous 12-nmonth period.” 29 U S.C 8§ 2611(2)(A). The FM.A's
eligibility requirenents, however, are to be calculated fromthe
date the | eave commences, not the date of the enployer’s adverse

action against the enpl oyee. See Butler v. Omens-Brockway Plastic

Products, Inc., 199 F. 3d 314, 316 (6th Cr. 1999).

In the case at bar, Plaintiff was initially enployed by
Def endants on May 5, 2001. After being term nated on May 16,

2001, Plaintiff was rehired by Defendants on June 27, 2001.
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Plaintiff sought nedical |eave sonetine during Novenber of 2001
for a doctor’s appoi ntmrent on Novenber, 26. Plaintiff was
termnated fromhis enploynent on Novenber 21, 2001. Under these
facts, the Court finds that the Plaintiff was not an “eligible
enpl oyee” under the FMLA because he was not enpl oyed by
Def endants for at |least twelve nonths at the tine his | eave
comenced. Accordingly, the Court GRANTS Defendants’ Modtion for
Summary Judgnent as to Plaintiff’s FMLA claim

C | ntenti onal Econom c Harm

Plaintiff alleges that Defendants commtted intentional
econom ¢ harmby termnating Plaintiff from his enpl oynent.
Tennessee | aw, however, does not provide a cause of action for
i ntentional econom c harmarising froman enployer’s decision to
term nate an enpl oyee. Accordingly, Defendants’ Motion for
Summary Judgnent is GRANTED as to Plaintiff’s claimof
i ntentional econom ¢ harm
I V. Concl usi on

For the foregoing reasons, the Court GRANTS Def endants’

Motion for Sunmmary Judgnent.

So CRDERED this _ day of Decenber, 2004.

JON P. McCALLA
UNI TED STATES DI STRI CT JUDGE
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