IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

OSTERI A SM TH,

CYNTHI A SM TH and

STATE FARM | NSURANCE COVPANY
as subrogee of OSTERIA SM TH
and CYNTH A SM TH,

Plaintiffs,

V. No. 04-2042 M/ An
UNI TED STATES OF AMERI CA,

UNI TED STATES POSTAL SERVI CE,
JOHN E. POTTER, POST MASTER
GENERAL, UNI TED STATES
POSTAL SERVI CE,

and TERRI CK Kl NG,

N N N N N N N N N N N N N N N N N

Def endant s.

ORDER DI RECTI NG CLERK TO SUBSTI TUTE UNI TED STATES OF AMERI CA AS
PROPER DEFENDANT | N PLACE OF UNI TED STATES POSTAL SERVI CE AND
JOHN E. POITER
ORDER DENYI NG DEFENDANT UNI TED STATES OF AMERI CA'S MOTI ON TO
DI SM SS PLAI NTI FFS' COVPLAI NT AS MOOT
ORDER GRANTI NG DEFENDANT UNI TED STATES OF AMERI CA'S MOTI ON TO
DI SM SS PLAI NTI FFS' AMENDED COMPLAI NT

Before the Court is Defendant United States of Anerica’s
motion to dismss Plaintiffs’ Anmended Conplaint, filed June 15,
2004. Plaintiff responded in opposition on Novenber 8, 2004.
Al so before the Court is Defendant United States of America’s
notion to dismss Plaintiffs’ Conplaint, filed March 26, 2004.
Plaintiff responded in opposition on April 12, 2004. For the

foll ow ng reasons, the Court GRANTS Defendant’s notion to dismss



Plaintiffs’ Amended Conpl ai nt and DENI ES Defendant’s notion to
disnmiss Plaintiffs’ Conplaint as noot.?
| . Backgr ound

This case concerns an action for negligence brought pursuant
to the Federal Tort Clainms Act (“FTCA’), 28 U.S.C. 8§ 2671 et
seq., and state negligence |law for property damage to an
aut onobil e struck by a vehicle driven by an enpl oyee of the
United States Postal Service. The owners of the autonobile,
Plaintiffs Osteria and Cynthia Smth (“the Smths”), filed their
ori ginal Conplaint on January 26, 2004, namng the United States
Postal Service and John E. Potter, Postmaster General of the
United States Postal Service, as Defendants. On May 27, 2004,
the Smths filed an Anended Conpl aint nam ng State Farm | nsurance
Conmpany (“State Farni) a plaintiff in this action as subrogee of
the Smiths. Plaintiffs filed a Second Arended Conpl ai nt on
Decenber 10, 2004, nami ng Terrick King as a Defendant.

Plaintiffs seek judgnent against the Defendants for
$4,328. 23, costs of the action and other relief that the Court

deens equitabl e.

! Nonet hel ess, the Court will consider Defendant’s argunents

in support of its notion to dismss Plaintiffs’ original
Conmplaint to the extent they are relevant in rendering a decision
on Defendant’s notion to dism ss the Arended Conpl ai nt.
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1. Analysis

Def endant United States of America noves to dismss
Plaintiffs clainms under the FTCA for |ack of subject matter
jurisdiction pursuant to Federal Rule of G vil Procedure
12(b)(1).

As a prelimnary matter, the Clerk of the Court is DI RECTED
to substitute Defendant United States of Anmerica as the proper
Def endant in place of both the United States Postal Service and

John E. Potter. Allgeier v. United States, 909 F.2d 869, 871

(6th Cr. 1990) (stating that the United States is the only
proper defendant in a lawsuit that alleges negligence by a
federal enpl oyee).

In order to bring a tort claimagainst the United States, a
Plaintiff nust show that the United States has waived its

sovereign imunity. Lundstrumyv. Lyng, 954 F.2d 1142, 1145 (6th

Cr. 1991). The United States has consented to being sued in
tort pursuant to the ternms of the FTCA. [|d. A Plaintiff nust
exhaust adm nistrative renedies by filing an adm nistrative claim
with the appropriate federal agency prior to bringing a suit

under the FTCA. 2 See id. (citing 28 U.S.C. § 2675(a)). Moreover,

2 The admi ni strative exhaustion requirenment of the FTCA is
codified in 28 U S.C. § 2675(a), which provides, in pertinent
part:

An action shall not be instituted upon a clai m agai nst
the United States for noney danmages for injury or |oss
(conti nued. . .)



actions under the FTCA nust be brought within six nonths after
the date a Federal agency mails a notice of final denial of an
adm nistrative claim 28 U S.C. § 2401(b).

Def endant originally noved to dism ss the Smths’ FTCA
clains for lack of subject matter jurisdiction pursuant to Rule
12(b) (1) because the Smiths allegedly failed to exhaust
adm nistrative renedies prior to filing suit. The Smths
responded to that notion contending that they exhausted their
adm ni strative renedi es because their subrogee, State Farm
tinmely filed an admnistrative claimwith the United States
Postal Service. After the Smths anended their Conplaint to nanme
State Farmas a plaintiff, Defendant again noved to dismss
Plaintiffs’ FTCA clains for |lack of subject matter jurisdiction
because State Farmdid not file suit within six nonths after the
United States Postal Service (“USPS’) nmailed its denial of State

Farm s adm nistrative claimon July 30, 2003.

(...continued)

of property or personal injury or death caused by the
negligent or wongful act or om ssion of any enpl oyee
of the Governnment while acting within the scope of his
of fice or enploynent, unless the claimant shall have
first presented the claimto the appropriate Federal
agency and his claimshall have been finally denied by
the agency in witing and sent by certified or

registered mail. The failure of an agency to make fi nal
di sposition of a claimw thin six nonths after it is
filed shall, at the option of the claimant any tine

thereafter, be deened a final denial of the claimfor
pur poses of this section.

28 U.S.C. § 2675(a)



The Court finds that neither the Smths nor State Farm
conplied with the requirenents of the FTCA. The record shows
that the Smths never filed an admnnistrative claimwth the
United States Postal Service. The record further shows that
al though State Farmdid file a tinmely admnistrative claim it
did not file a tort action against the United States within six
months after its admnistrative claimwas denied. Accordingly,
the Court |acks subject matter jurisdiction over Plaintiffs’ FTCA
clains against the United States.

Plaintiffs contend that they have exhausted their
adm ni strative renedi es pursuant to the subrogor/subrogee
rel ati onship between the Smths and State Farm In support of

their contention, Plaintiffs rely on Wadsworth v. United States

Postal Serv., 511 F.2d 64 (7th Gr. 1975).® Wadsworth, however,

3 WAdsworth involved an FTCA acti on where an insured and his

i nsurer subrogee tinely filed separate adm nistrative clains
against the United States. 1d. at 65. Although the insured
brought suit within six nmonths after his admnistrative clai mwas
deni ed, the Conplaint did not include the insurer as a party
plaintiff. Id. The District Court denied the Plaintiff’s
notion to anend the conplaint to add the insurer as a party
plaintiff, because nore than six nonths had el apsed since the
government rejected the insurer’s admnistrative claim |1d. at
66. The Seventh Circuit Court of Appeals reversed the decision
of the District Court and held that the relation back principle
in Federal Rule of Gvil Procedure 15(c) and the real party in
interest concept in Rule 17(a) apply to FTCA actions thereby
al l owi ng the anendnment adding the insurer as a real party in
interest to relate back to the filing date of the insured' s
conplaint. 1d.

Under different circunstances, the Sixth GCrcuit reached a
simlar conclusion in Executive Jet Aviation, Inc., v. United
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is distinguishable fromthe case at bar. First, unlike the
insured in Wadsworth, the Smiths did not file an adm nistrative
claimwith the United States Postal Service prior to filing their
FTCA suit. Therefore, in the instant case, the Court |acked
subject matter jurisdiction when the Smths filed their original
Compl aint. Moreover, Wadsworth concerned an insured’s notion to
amend to add the insurer subrogee as a party in interest. 1In the
case at bar, State Farm has already been joined as a plaintiff.
Accordingly, the Court finds that it |acks subject matter

jurisdiction with respect to Plaintiffs’ FTCA action against the

United States. See Shelton v. United States, 615 F.2d 713 (6th

Cr. 1980) (finding insured could not pursue FTCA action because

he did not file a proper admnistrative claim despite the fact

(continued...)

(...continued)

States, 507 F.2d 508 (6th Cir. 1974). In Executive Jet, the
Sixth Crcuit held that a plaintiff that properly exhausted
adm ni strative renedies prior to filing an FTCA claimtolled the
statute of limtations with respect to the claimof the
plaintiff’s insurers. [d. at 515. The Plaintiff was therefore
allowed to anend its admnistrative claimto show the insurers
as joint claimants and the insurers were given the opportunity
to join the lawsuit as plaintiffs. 1d. The insurers in
Executive Jet neither filed their own adm nistrative cl ai mnor
joined in the insured’ s claimbefore the statute of limtations

expired. 1d. at 514. The Executive Jet decision, however, was
limted to the facts of the case and the decision offered “no
opi ni on about the proper result in ... cases in which the

subrogor has not filed a tinely and conpl ete adm nistrative
claim” [d. at 517.



that his insurer did file a conplete and tinely adm nistrative
claim* Therefore, the Court GRANTS Defendant United States of
Anerica’'s nmotion to dismss Plaintiffs’ Amended Conpl ai nt and
DI SM SSES Pl aintiffs’ FTCA clains against the United States of
Aneri ca.
I'1'1. Conclusion

For the foregoing reasons, the Court GRANTS Defendant United
States of America’ s notion to dismss Plaintiffs Amrended
Conpl ai nt and DENI ES Def endant United States of Anerica’ s notion

to dismss Plaintiffs’ Conplaint as noot.

So ORDERED this __ th day of February, 2005.

UNI TED STATES DI STRI CT JUDGE

41n Shelton, the Sixth Crcuit Court of Appeals also
recogni zed the limted hol ding of the Executive Jet decision and
declined to extend the ruling in Executive Jet to a situation
where the insured/subrogor failed to file a tinely and conplete
adm nistrative claim Shelton, 615 F.3d at 715.
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